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ALEXANDER McDonatp, ApMINisTRATOR oF SamvEL Wu- 
LIAMS, DECEASED, APPELLANT, vs. D. L. Bocur, ArrE..er. 


W. died intestate May 1, 1862. M. was appointed administrator and pub- 
lished notice as required by Act of Nov. 20, 1828, concerning Wills, 
&c., Sec. 39. Within two years after such publication, claims were 
presented by creditors to an amount more than sufficient to absorb 
the entire estate, which had been converted into money, and a partial 
pro rata dividend made to those claims. The plaintiff, as heir, 
claimed the residue of decedent’s estate in the hands of the adminis- 
trator undistributed, insisting that all creditors’ claims were barred by 
the statute of limitations, and January 18, 1871, brought suit against 
the administrator to recover such residue. eld : 

1. That no statute of limitations was in force from Dec. 13, 1861, to the 
institution of suit. 


2. That in respect to this fund raised from the sale of intestate’s estate for 
the purpose of paying debts, the administrator holds the position of 
trustee for the creditors, whose claims are, or may be lawfully estab- 
lished, against whom the statute of limitations, if in force, does not 
run so as to deprive them of a pro rata distribution of the fund. 


Appeal from the Third Judicial Cirenit for Madison 
county. 
The opinion of the Court contains a statement of the case. 


Patterson & Vann and D. 8. Walker for Appellant. 
Charles R. King and A. A Knight for Appellee. 
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McDonald, Administrator, v. Bogue. 


FRASER, J., delivered the opinion of the court. 


The plaintiff in this case sues as sole heir and distribute 
of the estate of Samuel Williams, deceased, to recover from 
the defendant as administrator the amount of the assets 
remaining in his hands, as yet undistributed. Samuel Wil- 


liams, the intestate, died May 1, 1862, and on the 29th of 


. . . . . . 
the same montl: letters of administration were granted the 
efendant, who immedi: caused to be published the 
detendant, who immediately caused to b blished tl 
motice required by act of November 20, 1828, concerning 


wills, &c., section 39. Within two years from the date of 


such publication, claims, amounting in the aggregate to 
$3,851.57, were duly presented to the administrator for pay- 
ment, and in the course of administration, a pre rata divi- 
dend of fitty per centum made thereon by order of the pro- 
bate court, and that there remains in the hands of the 
administrator, as found by the referee, $1,231.50, and the 
estate is insolvent. 


This suit was commenced Jan’y 18, 1871. The plaintiff 


insists that the claims of all the creditors of the estate are 
barred by the statute of limitations and by force of the act 
of November 20, 1828, concerning wills, &c., section 39, 


and upon this ground alone claims the fund in the hands of 


the administrator. 

The court below rendered judgment in favor of the plain- 
tiff for the amount in the hands of the defendant with costs, 
and trom that judgment the defendant appeals to this court 
and assigns the judgment for error. There are many other 
errors assigned, which it is unnecessary to notice here, as 
the decision of the case depends upon the effect to be given 
to the statutes above mentioned. 

It is apparent that the debts against the estate, which 
were presented to the administrator within the time limited 
by act of November 20, 1828, section 59, will absorb the 
whole of the fund in his hands, and that this fund came 
from the sale of real estate, made purposely for the payment 
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of those debts and such others as might afterwards be pre- 
sénted, being valid claims upon the fund—such, for example, 
as claims of persons under the disabilities mentioned in the 
statute. 

The case of Hart vs. Bostwick, 14 Fla. R. p. 172, sets at 
rest the question of the statute of limitations, as it is in that 
ease held that there was no statute of limitations in force in 
this State from December 13, 1861, up to the time of the 
institution of that suit, and upon the ruling in that case, 
without anything further, the judgment. of the court below 
in this case must be reversed. 

But independently of this, and even though a statute of 
limitations had been in force, and might be pleaded to an 
action at law, yet it should not be allowed to operate in res- 
pect to the creditors entitled to this fund, this fund having 
heen raised from the sale of the intestate’s estate for the pur- 
pose of paying these claims, and which should be diverted to 
no other purpose. And in respect to this fund, the administra- 
tor holds the position simply of a trustee for the creditors, 
especially those who presented their claims within the two 
years, these claims having been admitted and dividend made 
thereon. Against claims thus situated, the statute of limi- 
tations does not run so as to deprive the creditors of a pro 
vata distribution of the fund. 

In respect to the rights of creditors who did not present 
their claims within two years after the publication of notice 
by the administrator, we intimate no opinion, as they are 
not necessarily involved in the decision of this case, the 
claims which were actually presented within the time being 
so much in excess of the fund in the hands of the adminis- 
trator. 

The judgment of the court below is reversed, and it is 
ordered that the cause be remitted and that judgment be 
there entered for the defendant with costs. 
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Bryan yv. Long. 














Westcorr, J. 


I concur in the conclusion of the court, but desire to ex- 
press no opinion beyond deciding that there was no statute 
of limitation in force. No such statute being in force, the 
estate must be absorbed by the creditors, and the order 
directing a payment to the heir is erroneous. 








Exyan J. Bryan, Aprrevuant, vs. lenry Lone, ApPeLier. 


A suit in equity cannot be maintained for the purpose of enjoining the 
levy and sale of personal property under an execution, and for the 
recovery of damages for the detention, on the ground that the property 
is exempt from such levy. Ample redress may be had at law. 


Appeal from the First Judicial Circuit for Jackson county. 
The opinion of the Court contains a statement of the case. 


D. L. McKinnon tor Appellant. 
J. F. McClellan tor Appellee. 
RANDALL, C. J., delivered the opinion of the Court. 


This is an appeal from an order granting an injunction. 
In March, 1872, complainant Long bought a buggy and 
harness of Bryan and gave therefor a note payable in No- 
vember, signed by complainant and one Liarden. The note 
contained a stipulation that all the property of the makers 
should be subject to levy and sale to satisfy the debt, waiv- 
ing and relinquishing all benefit of any law exempting the 
same from levy and sale. Judgment was afterwards entered 
upon the note, and by virtue of an execution the sheriff, 
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Finlayson, levied upon a horse and the buggy as the proper- 
ty of Long. Long claimed the property as exempt from 
levy and sale by virtue of the constitution and laws of Flori- 
da. Finlayson returned the execution with the levy indorsed, 
and further returned that he had released the property from 
levy, it having been claimed as exempt from sale. This 
was June 23, 1873. 

The complainant alleges these facts in his bill, and states 
further that the sheriff, notwitstanding this release, held 
possession of the property, and refused to deliver it to com- 
plainant until his expenses, incurred in appraising his pro- 
perty, were paid. And that afterwards Bryan applied te 
the county Judge for an order requiring complainant to ap- 
pear and answer concerning his property, &c., and that 
such proceedings were had thereupon that the Judge decided 
and adjudged that all complainant’s property was subject te 
levy and sale by virtue of the stipulation in said note waiv- 
ing the benefit of exemption, and that the sherjff is about te 
sell the property to satisfy the execution, and that mean- 
time the sheriff is using the horse and buggy for his own 
private purposes, wearing them out and rendering them of 
little value. Prayer for injunction to restrain the sale, for 
a return of the property to complainant, for an account te 
be taken of the value of the property, its use, &c., and that 
he be paid the same. 

In other words, this is an action of replevin brought in 
the form of a bill in chancery. 

The action of the County Court affords no greund of 
jurisdiction in a court of equity. The whole question both 
as to the action of the County Court, the duty of the sheriff 
and the right of the plaintiff, may be determined in an 
action of replevin for the property or in an action on the 
case for damages. 

Of course we cannot here decide the principal question, 
as the whole matter belongs to a court of law. The defen- 
dant’s demurrer to the bill should, upon that ground, have 
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Bryan v. Long. 


Seen sustained. Under our statutes, (Thomp. Dig., 388,) 
replevin will lie against an officer who levies upon property 
exempted from levy, and a writ of replevin would perform 
all the offices of the injunction sought. Moreover, it must 
de an extraordinary case which warrants the issuing of a 
writ of injunction to prevent a trespass in regard to personal 
property. 

Were this case properly here, I might feel the same kind 
wf embarrassment which was experienced by a I'rench Judge 
when a youth, convicted of murdering his own father and 
mother, appealed for mercy on the ground that he was a 
poor orphan. Here the complainant admits that he bought 
Bryan’s property on credit, failed to pay for it, and now 
asks a court of equity to aid him in preventing his creditor 
from securing his pay out of the very property which the 


complainant has not paid him for. Such a perversion of 


‘air dealing, however it may be justified under the ste diwit 
lee of our beneficent exemption laws, would not strike a 
sympathetic chord in a court of conscience. 

The order allowing an injunction must be set aside and 
ghe cause remanded with directions to dismiss the bill. 
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Milton y. Milton, Executor. 


CaroLInE Mirrox, Aprentiant, vs. Wa. H. Minox, Exncr- 
ror, &c., APPELLEE. 


1. Where the widow is entitled to dower in several tracts of land, she 
may be allotted dower in one tract equal in value to her interest iv 
the whole. 

2. Where such an allotment has been made for several years as lo one 
tract, and other lands are subsequently discovered in which the widow. 
has a right of dower, the first allotment will not be opened at the sur 
of the widow and against the consent of the executor, in order te 
have a new allotment under which she is to acquire additional in 
terests in the first tract, as to which she has ceased to have any fur 
ther right of dower. 

3. Under the act providing the method of an assignment of dower, tix 
proceeding is special and summary, in which no relief other thar 
that specially authorized can be granted. If it is desired to call int 
operation the general powers of a court of equity, the proceeding mus 
Le by bill. 


Appeal from the Circuit Court, First Judicial Circuit 
Jackson County. 

A statement of the ease is contained in the opinion of the 
court. 


JS. F. MeClellan tor Appellant. 
dev. S. Hawkins for Appellee. 
WESTCOTT, J., delivered the opinion of the Court. 


In the year A. D. 1866, Caroline Milton, the widow 
the late John Milton, filed her petition in the probate cour 
of Jackson county, claiming dower in seventeen hundred 
and sixty acres of land of her late husband in said county 
The court assigned to her four hundred acres of this land a: 
her dower. Since these proceedings, Mrs. Milton has ascer 
tained that she was entitled to dower in other lands of he 
late husband in the same county. In November, A. ) 
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ing the previous assignment in 1866, the subsequent discov- 
ery of the other lands, and stating that at the time she filed 
her first petition she “was unable with any certainty to set 
forth the lands of her husband in full.” She prays that 
these subsequently discovered lands may be valued, and that 
to the extent of the value of her dower interest in them she 
may be given lands in the seventeen hundred and sixty acres 
fn which she has already received dower, her desire being to 
have a new admeasurement of dower in the entire estate, 
and an allotment of her entire interest in one parcel or con- 
nected body of land. 

The executor answered the petition, admitting the claim 
for dower in the newly discovered lands, objecting to the 
opening of the first assignment, and insisting that there is 
no right except as to the lands in which dower has not been 
assigned. 

Upon the petition and answer, the court ordered an as- 
signment of dower in the newly discovered lands and denied 
the prayer so far as it sought to open the previous assign- 
ment. 

From this order this appeal is prosecuted. The error as- 
signed is the refusal of the Chancellor to open the previous 
assignment and to carve out of the seventeen hundred and 
sixty acres an additional amount of land equal in value to 
her interest in the lands which subsequently came to her 
knowledge. The want of knowledge of the existence of her 
right in the lands discovered after the assignment, at the 
date of the assignment, is the ground upon which relief is 
sought in this case. Had the widow known of the existence 
of these lands at the date of the first assignment, it was no 
doubt within the power of a Court of Chancery to have al- 
jotted in one tract an amount of land equal to her interest 
in the whole. Can this be done now, against the consent of 
the executor, is the question presented for our consideration. 

It certainly cannot be done by a petition under the sum- 
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mary method provided by statute for a simple admeasure- 
ment of dower, which is the method sought to be made 
available here. That is a special and summary proceeding, 
in which no relief other than that specially authorized by 
the act can be granted. If it is desired to call into opera- 
tion the general power of a court of equity to open and set 
aside the former assignment upon the ground of mistake or 
fraud, the proceeding must be by bill. This is the rule in Ala- 
bama, where they have asimilar statute. No objection of this 
kind having been urged, we deem it, however, not improper, 
in view of the conclusion we reach, to dispose of the question 
upon its merits. A court of equity is here asked to set aside 
a judgment of another court having complete jurisdiction 
both of the subject matter and the parties. The request is 
made by one of the parties to that judgment; that party 
was the plaintiff, and the judgment sought to be set aside is 
a judgment awarding the relief which was prayed for, and 
this relief was the full measure of her right upon the case 
made. Under this judgment, she recovered all the dower 
interest she had in this land, and was placed in possession of 
it as her several property, with a life estate, All the inter- 
est she ever had in the remainder was destroyed, and that 
remainder became subject to the trusts of the will and the 
rights of the devisees and creditors, and has so remained for 
a period of six or seven years. 

As against the executor, who is the representative of these 
trusts and rights, she cannot now have an admeasurement 
of dower based upon a dower interest in this portion of the 
land, because at her own request a court of competent ju- 
risdiction has divested her of all interest and slie has no 
estate therein. There was no mistake, such as a court o¢ 
equity would correct. Within the meaning of the authori. 
ties, there was in fact no mistake. There was simple igno- 
rance of a right of dower in additional and other lands, 
This right of which she was before ignorant can now be en- 
forced without affecting this previous judgment of the court 
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by an assignment of dower in the newly discovered lands. 
The Cireuit Court could not in this collateral manner set 
aside the first assignment. No appeal having been prosecu- 
ted from the order or judgment assigning dower, it is con- 
slusive between the parties, the widow and the executor. 
17 John., 123. 

The judgment is attirmed. 





Botyn B. Barciay, APPELLANT, vs. Josern T. Russ, Av 
PELLEE, 

. Where the consideration of a note is Confederate notes, and it was made 

‘luring the war, the measure of damages is the value of the notes at 

the time of the formation of the contract, and not when the note falls 


due. If the parties at the time fixed their value, that should control. 
The several decisions upon this subject reviewed and construed. 


Appeal trom the First Judicial Circuit tor Jackson county. 
The opinion of the Court contains a statement of the case. 


SJ. FF. McClellan, (with whom was (. C. Yonge,) for 
Appellant. 


. C. Yonge tor Appellant. 


The rule tor estimating damages for non-payment of 
promissory notes, payable in a depreciated currency, seems 
to be well settled to be the value of the currency at the time 
of the breach of the contract, to wit, at the maturity of the 
note. See Sedgwick on Damages, 5th Ed., 269, 270. 

It is claimed that in this case the rule is not applicable, 
because of the operation of Ordinance No. 8 of the consti- 
tutional convention of 1865, which provides, * That in all 
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proceedings of Courts of this State founded upon a contract 
or contracts made and entered into during the late war, be- 
tween the United States and the Confederate States, the 
Courts are hereby authorized to admit testimony as to the 
value of the property or consideration contemplated by the 
parties to said contracts, and to instruct the jury to find 
accordingly, provided the defendant shall allege by plea 
under oath and prove to the satisfaction of the jury, that 
the currency contemplated in the payment of said contract 
was Contederate or State Treasury notes, or upon what basis 
the consideration as to the value of the property, or its use, 
which was estimated at the time of the formation of said 
contract.” 

Two questions are presented for determination. Ist. Does 
the language employed show any purpose to change the rule 
of damages above alluded to? 2d. Is the ordinance, No. 8, 
of the Constitutional Convention of 1865, in force 7 

Ist. The object of the Ordinance was to relieve parties 
who had given obligations payable in “dollars” during a 
period ot great inflation of a depreciated currency, and to 
enable them to discharge such obligations by the payment 
of such sums as the jury should find upon hearing the evi- 
dence as to * the value of the property or consideration con- 
templated.” The Court is authorized, not required, to in- 
struct the jury, after hearing the ovidomee as to the “ value 
of the property or consideration contemplated,” ‘to find 
accordingly.” 

We submit that this does not require the jury to find the 
value of the consideration contemplated at any specifié 
time, either at the date of the contract or at its breach, and 
being silent on this point, the rule remains as it was before 
the adoption of the Ordinance, which, as already stated, 
seems to be at date of the hnash of the contract. It is very 
apparent from the evidence that the jury estimated the 
damages according to the value of Confederate money at 
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the date of the breach of the contract, as they were instructed 
to do by the Court. 

2d. Was the Ordinance of 1865 in force at the time? Ist. 
[t was not operative, because the convention by which it 
was adopted was not called into existence in the manner 
required by the laws and constitution of the State then in 
force, and the said convention has not been recognized as a 
legal and constitutional body either by the State or the 
United States, but on the contrary has been ignored by 
both. 

2d. If that convention were a legal and constitutional 
body, its duty was to frame organic and fundamental laws 
tor the government of the State, and had no authority to 
enter into the details of legislation as this ordinance mani- 
festly does. 

3d. Ifthe said ordinance be regarded as organic in its 
character, and therefore a proper and appropriate exercise 
of power by the convention, then it ceased to exist when the 
constitution of which it was a part was superceded by the 
constitution of 1868, unless adopted by that constitution, 
and it was not so adopted as we shall presently see. 

4th. The Ist section of 15th article of the constitution of 
1868 provides, “That all ordinances and resolutions here- 
tofore passed by any convention, and all acts and resolutions 
of the Legislature conflicting or inconsistent with the Con- 
stitution of the United States, and the statutes thereof, and 
with this constitution, and in derogation of the existence or 
position of this State as one of the States of the United 
States of America, are hereby declared null and void, and 
of no effect.” 

The first sentence of this section would seem to dispose of 
the whole question by the annulment of the ordinance.— 
The only question then is, whether the first sentence is in- 
tended to be qualified by what follows. 

The punctuation would seem to indicate that it is not in- 
tended to be. The remainder of the section is applicable 
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to a certain class of acts and resolutions of the Legislature, 
to wit, those in conflict with the Constitution of the United 
States and its statutes, and with the State Constitution of 
1868. 

The next section of the article is devoted to the remain- 
ing class of statutes and resolutions of the Legislature, that 
are not in conflict with the Constitution of the United States 
and its laws and the constitution of 1868, and declares them 
to be in force, but is entirely silent as to the ordinances of 
conventions, and doubtless for the reason that all these 
ordinances were already annulled by the first clause of the 
first section. 

But if this view of the subject admits of doubt, then the 
25th section of the 16th article of the same constitution de- 
clares all notes and other evidences of debt given for Con- 
federate State notes void and that no action shall be main- 
tained thereon. 

Now Ordinance No. 5, of 1865, is clearly “ conflicting 
and inconsistent ” with the 26th section of article 16th. The 
one recognizes the validity of such contracts and prescribes 
rules of evidence to be observed in actions upon them, and 
the other declares them void, and prohibits the Courts from 
entertaining actions on them. 

It is true that the 26th section of article 16th has been 
declared to be in conflict with the Constitution of the United 
States in impairing the obligations of contracts, and to that 
extent and for that purpose is void. It is not void, however, 
as a declaration of the sovereign will of the convention, ex- 
cept as its effect and results are limited by the above referred 
to provision of the Constitution of the United States, and 
the will of the convention thus declared is “ conflicting and 
inconsistent ” with the ordinance of the convention of 1865, 
and therefore annus it. 

The following conciusions seem, then, to be legitimate and 


reasonable : 
Ist. That the Sth ordinance of the Constitution of 1865 
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did not fix the time for estimating damages for breach of 
contracts for Confederate money, either at the date of the 
breach, or the date of the contract, and whatever rule pre- 
vailed before that ordinance, remained unchanged. 

2d. That the ordinance of 1865 was not in force at the 
date of the judgment in said case, December, 1873. 1st. 
Because it was not adopted by a convention having the 
power and authority so todo. 2d. Because it was express- 
ly annulled by the first clause of the 1st section of article 15. 
3d. Because it is conflicting and inconsistent with the 26th 
section of article 16 of the constitution of 1868, which, 
though void for some purposes, is not void as the declara- 
tion of the will of the convention, and being in conflict, said 
ordinance must be held to be inoperative. 


Geo. 8. Hawkins for Appellee. 


The question for the consideration of the court is, whether 
the value of the Contederate notes should have been deter- 
mined and assessed by the jury at the date of the note, or 
when it became due and payable. 

The first of these propositions is assuined with great confi- 
dence, inasmuch as there have been two decisions of this 
~ court upon the subject, deciding that the value of the Con- 
federate money is to be calculated at the date of the note, 
or the time when the contract was entered into. I refer to 
Randall vs. Pettus, 12 Fla., 532; Forcheimer vs. Holly, 
14 ib. 239. 

In the latter case, the court adopts the reasoning and 
follows the decision of Thorrington vs. Smith in the Supreme 
Court of the United States. 8 Wal.,1. In that case the 
court declare, “ We are clearly of opinion that such evi- 
dence” (evidence in relation to the value of Confederate cur- 
rency,) “ must be received in respect to such-contracts in or- 
der that justice may be done between the parties, and that 
the party entitled to be paid in these Confederate dollars 
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can recover their actual value at the time and place of the - 
contract in lawful money of the United States.” 

It is contended that the Ordinance of 1865 as to Confed- 
erate currency is not in force now, nor was so at the date of 
the decisions of this court cited above. Be this as it may, 
it seems at least to have been temporarily adopted as a fair 
mode of adjusting the questions as to Confederate money. 
Randall vs. Pettus, and Forcheimer vs. Holly, certainly de- 
cided them irrespective of the ordinance, though cited in 
both cases. Its equity, in conjunction with the fact of its 
being a strong expression of legislative opinion, unquestion- 
ably commended it strongly to the favorable consideration 
of the court. 

If the ordinance is not in force, then we have no legisla- 
tion upon the subject, and if the question were res integra, 
the principles as established by the court would still remain, 
based as they are upon justice and equity, and sustained as 
they are by the Supreme Court of the United States in Thor- 
rington vs. Smith, and a recent case an quatuor pedibus with 
the one at bar. The moment it is admitted that these Con- 
tederate contracts are legal, then the law should govern as 
in other contracts, and no matter in what light Confederate 
notes are regarded, whether as choses in action, chattels, or 
anything else of a personal character, their value can be as- 
certained only by relation to the time of the creation of the 
contract—there should be the restitutio ad integrum, and 
regarding Confederate notes merely as property, the party 
obtaining it should answer for the value it bore at the time 
of its receipt or delivery. ) 

The moment we depart from the above principles and at- 
tempt to subvert the decisions of the court upon this subject, 
the following argument might arise and be urged with much 
force, viz: That when a note is payable in dollars, (which 
mean coin or legal currency,) though the consideration was 
Confederate notes, and the note does not express upon its 
face that it is to be paid in that currency, is not the payee 
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of the note entitled to recover its face value in lawful money ¢ 


Could the written contract be varied by parol evidence? 
Under these circumstances, to establish a value by any other 
standard than that afforded by the contract itself, most cer- 
tainly justifies the court in its opinion in Forcheimer vs. 
Holly, when it remarks that “it (the ordinance,) in effect 
-destroyed the contract of the parties and made a new one.” 
So too in 2 Cranch, 10; a case wherein the legislation of 
Virginia as to sealing the value of the money of that State 
during the Revolution to its intrinsic value was considered, 
Chief Justice Marshall observes, “ The legislature was per- 
forming a very extraordinary act. It was interfering in the 
mass of contracts entered into between the first of January, 
1777, and the last of January, 1782, and ascertaining the 
value of these contracts by a rule different from that which 
had been adopted by the parties themselves.” 


WESTCOTT, J., delivered the opinion of the Court. 


Russ, the payee, brings an action of assumpsit againsé 
Barclay, one of the makers of the following joint and severai 
promisory note: 

“ $3,300. 

“On the first day of January, eighteen hundred and sixty- 
four, we or either of us promise to pay Joseph T. Russ, or 
bearer, the sum of three thousand three hundred dollars for 
value received, with eight per cent. interest from date.— 
December 27, 1862. 

“James W. McKriyniz, 
“ Boryn B. Barciay.” 

The defendant pleads, first, non asswmpsit ; second, that 
the note was made during the late war, and that the car- 
rency contemplated was Confederate notes; and, third, 
illegality of consideration in that these notes of the Confed- 
erate States were issued in aid of the rebellion. The plain- 
tiff joined issue on the first and second pleas, and filed a 
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replication to the third. What this replication was it is 
unnecessary to state, as the determination of the errors here 
assigned does not involve its consideration. 

It was admitted that the consideration of the note was 
Confederate notes, and the court charged the jury that the 
measure of damages was the gold value of the consideration 
at the time the contract was made. To this charge the de- 
fendant excepted, insisting that the measure of damages 
was the value of Confederate notes at the time fixed for 
payment, or when the note became due. 

There was a verdict and judgment for the plaintiff in con- 
formity to these instructions. From this judgment this ap- 
peal is prosecuted. 

The question presented for our consideration under the 
pleadings and errors here assigned is, whether the value of 
the Confederate notes at the time of the execution of the 
note is not the measure of damages, and not their value at 
the date the note became due. 

It is insisted that this contract is not embraced in the 
ordinance entitled “ An ordinance in reference to contracts 
made during the late war;” that the note here sued upon 
was payable in Confederate notes, and that the value of 
such notes at the,time the note became due is the measure 
of damages, the case being assimilated to the case of a con- 
tract payable in the paper of a particular bank or company. 

Does the ordinance embrace this case ? 

The ordinance is as follows: 

“Be it ordained, &c., That in all proceedings in the 
courts of this State founded upon a contract er contracts 
made and entered into during the late war between the 
United States and the late Confederate States, the courts 
are hereby authorized to admit testimony as to the value of 
the property or consideration contemplated by the parties 
to said contracts, and to instruct the jury to find accordingly, 
provided that the defendant shall allege by plea under oath 
and prove to the satisfaction of the jury that the currency 
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contemplated in the payment of said contract or contracts 
was Confederate or State treasury notes, or upon what basis 
the consideration or the value of the property or its use 
which was estimated at the time of the formation of said 
contract.” 

This note was made during the time embraced in the 
ordinance; defendant admits by his pleadings that it was 
payable in Confederate notes, and that the consideration 
was Confederate notes; but it is insisted that the sentence 
“or upon what basis the consideration or the value of the 
property or its use which was estimated at the time of the 
formation of said contract,” limits the application of the 
ordinance to those cases only in which there was an actual 
estimate of the value of the consideration at the time the 
contract was entered into. The effect of these words is not 
generally restrictive of the whole ordinance. It is an alter- 
native clause, under which provision is made for a class of 
eases in which the consideration was not Confederate notes, 
but other property, and the effect of the ordinance is to per- 
mit the application of a rule of equity and to reduce the 
‘amount agreed to be paid to the acutual value of the con- 
sideration when the basis upon which the value of the con- 
sideration was estimated, or the value of*the property which 
was the subject of the contract was determined was Con- 
federate notes; in other words, when the standard of value 
in the minds of the parties was Confederate notes. 

It was the object of the convention to prevent the recov- 
ery of the nominal amount of dollars due in such contracts 
and to assure the recovery of the actual value of what had 
passed between the parties. To prevent on the one hand 
the recovery of the nominal amount of dollars, and on the 
other to affirm the legality of the consideration in such con- 
tracts, as well as to secure an equitable adjustment by re- 
turning the value of the notes or property which had been 
‘parted with. The validity of this ordinance, though dis- 
cussed by one of the counsel, is not presented for our con- 
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sideration by the pleadings or the errors assigned, nor do 
we regard it as an open question. The interpretation of 
this particular alternative sentence, couched in to say the 
least very inacurate language, has never been settled by 
this court in a case where the consideration was Confederate 
notes. The positions taken by the appellant are bused upon 
his construction of it, and we cannot say with the respond- 
ent that the appeal is frivolous when one of the questions 
involved is the construction of this alternative sentence in 
an ordinance of such importance and relating to a class of 
contracts which are very many in rfumber, as well as varied 
in nature. This contract being embraced in the ordinance, 
the measure of damages is the value of the consideration at 
the time of the “formation” of the contract. This is the 
rule which this court has already announced in such cases. 
The case of Fife vs. Turner, 11 Fla., was a case in which a 
note was given for legal services rendered. The note in 
that case was given for dollars and the value of the service 
was fixed in Confederate notes. This court decided that 
the measure of damages in such a case was the value of the 
service rendered, and that it was not the value of the Con- 
Ffederate notes promised to be paid, unless that value was es- 
timated and agreed upon by the parties as the basis of their 
contract. In other words, that there was no valuation of 
Confederate notes to be made in such a case, unless the par- 
ties themselves estimated their value when making the con- 
tract, and made the contract upon the basis of that estimate. 

The case of Randall vs. Pettes, 12 Fla., was an action 
upon two promissory notes. The consideration was Confed- 
erate notes, as in this case. The rule applied in the Circuit 
Court was their value at the date of the note. This ruling 
was made the subject of exception. The question was 
brought to this court, and we there determined that this 
rule was correct. In principle there is no difference be- 
tween that case and this. 

The judgment is affirmed. 
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Micnazt Firzparrick, APPELLANT, vs. Witt1aM H. Turner, 
APPELLEE. 


The period of two years from the rendition of judgment is allowed for 
taking an appeal. This period having elapsed without appeal, a party 
cannot regain his lost opportunity by an appeal from an unfavorable 
decision of a motion to set aside the judgment for irregularity. 


Appeal from the Circuit Court, Fourth Judicial Circuit, 
Nassau County. 

A statement of the case is containéd in the opinion of the 
court. 


John Friend tor Appellant. 
Liberty Billings for Appellee. 
FRASER, J., delivered the opinion of the Court. 


This is a proceeding for the foreclosure of a mortgage, 
commenced August 31, 1870, and was filed October 3, 1870, 
and the cause set down for trial at the fall term of the same 
year, November 9, 1870. Notice by defendant’s attorney to 
plaintiff was served and filed in the cause, setting forth that 
the attorney withdrew the answer of the defendant, and no 
longer represented the defendant in the cause. November 
10, 1870, the court rendered judgment by default against 
the defendant for want of an answer, and ordered the clerk 
to assess the damages, which having been done, and judg- 
ment entered for the amount of the mortgage money, with 
costs, execution issued thereon November 30, 1870. After 
the issuing of the execution, the defendant having employed 
other counsel, made an affidavit setting forth the grounds of 
his defence to the plaintiff’s action, alleging irregularity of 
the proceedings prior to the judgment, and that execution 
had illegally issued. This affidavit was served on the sheriff 
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having the execution, December 27, 1870. The sheriff 
thereupon returned the execution and affidavit to court in 
pursuance of the provision of section 2, act of February 15, 
1834, concerning executions. With the exception of notices 
of trial, served from term to term by defendant’s attorney, 
nothing further appears to have been done, nor any motion, 
or application made in the cause, until April 22,1873, when 
the following order was made by the court : 

“ Motion to stay execution and to set aside the judgment 
of foreclosure overruled, April 22, 1873.” 

From this order the defendant appeals to this court, and 
assigns for error the denial of his motion to set aside the 
judgment. The judgment of the court below in this cause 
having been rendered on the 10th November, 1870, the de- 
fendant had two years from that time to take his appeal. 
Instead of adopting this course, he chose to attack the le- 
gality of the execution, and assert his rights in that form. 
If he has mistaken his remedy, it is now too late for this 
court to afford him relief. The reversal of the order of April 
22, 1873, would operate simply to give the defendant all the 
advantage that he could possibly have derived from an ap- — 
peal from the judgment within the time limited by the stat- 
ute. But what he cannot attain directly he will not be al- 
lowed to do indirectly, and there being no illegality in the 
execution, it having issued upon a judgment duly entered of 
record, and the time for appeal having passed, the defend- 
ant’s remedy is not in this form. 

The order of the court below is affirmed, with costs, and 
the case remitted for further proceedings according to law. 





Westcort, J. 


As I understand the record in this case, it does not 
present for our consideration any motion to open the de- 
fault or set aside the judgment. It is true that something 
is said in the affidavit of illegality about setting aside 
the judgment, but no such motion is in the record, and the 














- 384 SUPREME COURT. 











Jackson Sharp Co. v. Holland. 





affidavit of illegality is the proper foundation for the stay 
of execution and the trial of its legality when returned to 
the eourt, and of that only. I agree to the affirmance of the 
judgment of the court below for the reason that the affidavit 
sets forth no illegality in the execution. What is stated has 
fittle to do with this question, but enters into the merits of 
the judgment, rather than the illegality of the execution 
issued thereon. 








Jackson Suarr Co., Resvonpent, vs. Danier. P. Tlornann, 
APPELLANT. 


t. An answer alleging that defendant has no knowledge or information. 
sufficient to form a belief as to a material fact set up in the com- 
plaint, constitutes an issue under the Code. 

2. Under a judicial sale of personal property in the possession of a de- 
endant in execution under a contract of purchase, the vendor hay- 
ing retained the title, and the defendant having made partial payment. 
the plaintiff in execution crediting his bid upon the execution ac- 
quires such interest only as the defendant in execution had. 

2% Where it uppears from defendant’s pleadings that the vendee in the 
original contract to sell has done such acts as estop him from deny- 
ing the corporate character of the vendor, then the purchaser at such 
judicial sale is likewise estopped from denying it, and a defense put- 
ting the corporate character in issue is frivolous. 

4 Where it appears from the defendant’s pleadings and the written 
contract of purchase on file that the corporate character of the vendor 
was admitted by the vendee, and the purchaser at the judicial sale in 
fis answer admits negotiations ;,by vendee with vendor as a corpora- 
tion, and upon a motion to strike out a defense denying the corporate 
existence as sham, no affidavit is made of the truth of the answer, 
such defense should be stricken out as sham. 


5. Where there is apparently a meritorious defense pleaded with such 
uncertainty that its precise and full nature is not shown to the Court. 
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it should not be stricken out as sham or frivolous. The plaintiff's 
remedy is by motion to require the pleadings to be made definite and 
certain by amendment. 


Appeal from the Circuit Court, Fourth Judicial Circuit, 
Duval County. 

A statement of the case is contained in the opinion of the 
Court. 


Papy & Raney for Appellant. 
HT. Bisbee, Jr., for Respondent. 
WESTCOTT, J., delivered the opinion of the court. 


This is a case under the Code. The answer of the de 
fendant, Daniel P. Holland, was stricken out as sham and 
frivolous, and final judgment awarded for plaintiff. The 
complaint is filed against this defendant, Holland, and the 
Jacksonville, Pensacola and Mobile railroad company. In 
the first subdivision of the complaint, plaintiff alleges itself 
to be a corporation created and existing under the laws of 
the State of Delaware, and that it is engaged at Wilmington, 
Delaware, in the business of manufacturing and building 
railroad cars and engines. The defendant, the Jacksonville, 
Pensacola and Mobile railroad company makes no answer, 
and the defendant, D. P. Holland, answers that as to the 
truth of the plaintiff’s allegation that it is a corporation, 
created and existing under the laws of the State of Dela- 
ware, he lias no personal knowledge or information thereof 
sufficient to form a belief, his only information on the sub- 
ject being derived from the complaint of the plaintiff. The 
lefendant insists that his answer puts the corporate existence 
of the plaintiff in issue, that it is necessary for the corpora- 
tion to prove its corporate existence when put in issue, that 
this is a material fact denied by the answer, and that such 
un answer is not either sham or frivolous. It is true that an 
answer alleging that defendant has no knowledge cr infor 
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mation sufficient to form a belief as to a material fact set up 
m the complaint, constitutes, under the Code, an issue, but 
im this case the defendant is estopped from making such de- 
nial when the corporate existence is alleged, nor is such an 
allegation necessary. , 

The appellant admits in his answer that all of his interest 
in the subject of the controversy arises as stated in the com- 
plaint by purchase at a judicial sale of the property of the 
Jacksonville, Pensacola and Mobile railroad company, under 
an execution in favor of himself against this company. That 
he paid no present value or consideration for the cars, but 
simply credited the amount of his bid upon the execution. 
The subject of the action, two cars, the complaint alleges 
were in January, 1872, delivered into the possession of F. 
H. Flagg and C. L. Chase, lessees of the road, from the Jack- 
sonville, Pensacola and Mobile railroad company in trust 
not to deliver the cars to the Jacksonville, Pensacola and 
Mobile railroad company until the Jackson Sharp Com- 
pany should be paid for them. That after the termination 
of this lease, the Jacksonville, Pensacola and Mobile railroad 
company came into possession of the cars, to-wit: on the 
26th of May, A. D. 1873, and that it was distinctly under- 
stood and agreed when the cars were delivered to said Chase 
and Flagg, that the title in said cars should not vest in the 
said railroad company until the entire purchase price had 
been paid to plaintiff. These cars with the other property 
of the road were delivered after the sale into the possession 
ef the defendant, Holland. 

The answer does not deny these facts, but sets up a want 
of information, and that he had no notice, either actual or 
eonstructive, of such understanding and agreement. Under 
these circumstances, Holland acquired no right to the cars 
as against the plaintiff in whom the title was. 5S Met. 41; 
4 Burr., 20; 5B. & Ald., 826; 5 Gray, 307; 6 Bin., 2. 

Before the motion to strike out the answer as sham and 
frivolous was made, a copy of a contract between the Jack- 
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sonville, Pensacola and Mobile railroad company was filed, 
in which this agreement is recited. This contract was based 
upon the mutual knowledge of the incorporation of the two 
companies. The Jacksonville, Pensacola and Mobile rail- 
road company having dealt with the Jackson Sharp Com- 
pany as a corporation, is estopped from denying its corpo- 
rate existence. In this case the Jacksonville, Pensacola and 
Mobile railroad company files no answer and makes no de- 
fence. The Jacksonville, Pensacola and Mobile railroad 
company having admitted the corporate existence of the 
Jackson Sharp Company in its dealings with it (and such 
dealings are alleged and not denied)—would be estopped from 
denying its corporate existence. Wait’s Code, 204; 9 Abb., 
168; 17 How., 487; 27 Barb., 636. In such a case .the 
complaint need not allege facts sufficient to show the incor- 
poration. The interest acquired under the judicial sale by Hol- 
land was only such interest as was possessed by the Jackson- 
ville, Pensacola and Mobile railroad company. This corpo- 
ration was estopped from denying the corporate existence of 
the Jackson Sharp Company, and we think the purchaser 
of its interest stands in precisely the same relation as this 
corporation did in this respect. Under these circumstances 
it is no defence to say that there was no such incorporation ; 
it is without the least merit and frivolous. The allegation 
in the complaint of the corporate existence is made on actual 
knowledge, and is supported by affidavit. The contract be- 
tween the two corporations was on file when the motion to 
strike out was made. In it the plaintiff’s corporate exis- 
tence was admitted. In the fifth subdivision of the answer 
of the defendant, dealings with the plaintiff by the Jackson- 
ville, Pensacola and Mobile railroad company, and with 
Chase and Flagg, are mentioned and admitted. When the 
motion to strike out is made, the defendant makes no coun- 
ter affidavits. While there are thirteen subdivisions or sec- 
tions to this answer, this and another which we subsequently 
consider are the only ones in respect to which there can 
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even be a question as to their being either frivolous or sham. 
No attempt has been made in argument to sustain them. The 
whole defence indicates an entire want of merit. Looking 
at the whole case, and especially in view of the fact that the 
defendant makes no response to the motion by aftidavit, we 
think this defence might very properly have been stricken 
out assham. It was destitute of merit and was frivolous. 
The court under the circumstances was also obliged to con- 
clude that it was untrue, and it was therefore sham. 18 
N. Y., 344. 

The only other defence stricken out by the court, as to - 
which defendant insists there is error, is as follows: After 
alleging.the existence of an account between the Jackson 
Sharp Company and the Jacksonville, Pensacola and Mobile 
railroad company, and Chase and Flagg, the defendant al- 
leges “that as to the purchase of said cars, and the amount 
paid and received therefor, he has no personal knowledge, 
but has been informed since the commencement of this ac- 
tion and believes the fact to be that the said Chase and 
Flagg claimed to have paid to the plaintiff twelve thousand 
dollars on account of said purchase, and that since the death 
of said Flagg and the alleged abandonment of the trust by 
the said Chase, the account of the plaintiff with the Jack- 
sonville, Pensacola and Mobile railroad company as deen 
improperly altered, and credits formerly entered by the 
plaintiff to the car sale have been changed, and the amount 
passed to the credit of another person. Defendant further 
says that for aught he knows, the said Chase and Flagg may 
have made some payment on said cars, and the said J. C. 
Greeley may have made some payment thereon, but how 
made and at what time made, this defendant has no means 
of knowing and cannot answer, nor does lie know, nor has 
he been informed whether anything has been paid since the 
month of April, 1872, but this defendant has been informed 
as hereinbefore alleged that credits given by the plaintiff in 
the said car account have been improperly changed and 
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passed to the credit of another account, and this defendant 
believes and so charges that upon a fair and just settlement 
with the said railroad company, the amount claimed by the 
plaintiff would be very materially diminished. 

It was entirely within the power and right of the plaintiff 
and the Jacksonville, Pensacola and Mobile railroad compa- 
ny to transfer and change the credits on this account as they 
saw proper, during a long time in which the defendant, Hol- 
land, was nothing more than a general creditor, This alle- 
gation, however, is here connected with the allegation of 
improper alteration, and also with a general charge upon be- 
lief, that upon a fair and proper settlement the amount 
claimed would be materially diminished. 

We cannot say within the meaning of the authorities that 
the answer is here sham or frivolous. The allegations here 
are so indefinite and uncertain that the precise nature of the 
defense is notapparent. This is the precise character of this 
defense, and there is a provision of the Code expressly appli- 
cable to it. Section 110 of the Code provides that, “ When 
the allegations of a pleading are so indefinite or uncertain 
that the precise nature of the charge or defense is not appa- 
rent, the court may require the pleadings to be made defi- 
nite and certain by amendment.” See also citations in Voor- 
hees’ Code, 247. The court should not have stricken out 
this defense as frivolous or sham, but upon motion should 
have required the pleadings to be made more definite and 
certain. 

We dislike very much to interfere with the exercise of 
power upon the part of the court in a case apparently so 
destitute of merit as this is, but striking out defenses as be- 
ing sham and frivolous is a very summary and delicate pro- 
ceeding. Great care should be used in the exercise of this 
power. There is nothing from which we can say this de- 
fense is apparently false, and it is therefore not sham. We 
are not sure that the defendant is not entitled to an abate- 
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ment of the sum sought to be recovered. He charges ex- 
pressly that upon a fair settlement the amount claimed 
would be materially diminished. This is certainly very 
indefinite and uncertain. It is bad pleading, but we cannot 
say it is frivolous. 

The order striking out this defense as frivolous was erro- 
neous, and for this reason the judgment is reversed and the 
case is remanded for further proceedings. 





James J. Hlonnanp, ArrpeELLanr, vs. Tuomas O. Houmes 
APPELLEE. 


1. In every contract for the sale of lands, whatever may be the language in 
which it is couched, there is an implied undertaking to make a good 
title, unless such an obligation is expressly excluded by the terms 
of the agreement. 

2. An offer to make a quit-claim deed, which conveys only vendor's inter- 
est, is not « compliance with an agreement to make title in a case 
where the chain of title upon the public records is defective and 
broken. 

3. Where the judgment ot the Court below is based upon the findings of 
a referee, an appeal brings these findings to this Court for review. 
They are to be treated here as the verdict of a jury, and unless they 
are against the evidence, this Court will not interfere. Where there 
are conflicts, the credibility of the witnesses will be left to the referee. 


Appeal trom the Cirenit Court. Fourth Judicial Circuit, 
Duval County. 
The opinion of the court contains a statement of the case. 


HT. Bishee, Jv., tor Appellant. 


Cull & Basnett tor Appellee. 
































JANUARY TERM, 1874. 391 








Holland v. Holmes. 





WESTCOTT, J., delivered the opinion of the court. 


This is an appeal from a judgment rendered in an action 
upon the case brought by Holland to recover of Holmes 
damages occasioned by alleged fraud and deceit upon the 
part of Ilolmes, in the matter of asale to Holland of a house 
and lot in the city of Jacksonville, and for damages ocea- 
sioned by the failure on the part of ILolmes to perform his 
agreement of sale. 

The referee found from the evidence as matter of fact, that 
the whole subject of this suit had been made a matter of ne- 
gotiation and settlement by the parties, and that any and ali 
damages resulting from the breach of the contract, or from 
the representation by the vendor that he had a good title, 
had been embraced in the settlement. With this finding of 
fact, the necessary conclusion of law was that the plaintiff ’s 
right of action had been destroyed by such settlement. 
Plaintiff excepted, and here insists that what transpired was 
asale of property by Holland to Holmes ; that it was no 
settlement ; that his right of action for the deceit and his con- 
sequent damages were not mentioned ; that he had aright to 
recover dainages occasioned by the assurance of Holmes that 
he had a good title; that such representation was a false 
and fraudulent representation, and that he has done nothing 
by which his right of action or consequent damages have 
been compromised, adjusted or settled. 

The first question which arises is, what is the effect to be 
yiven to the findings of the referee as to matters of fact in a 
case of this kind, where the judgment of the court is entered 
upon such findings, and the appeal is prosecuted from such 
judgment. 

Under the Code these findings must be reviewed in like 
manner and with like effect in all respects as in cases of ap- 
peal where the trial has been by the court, and findings of 
fact by the court are sought to bereviewed. Sec. 218, 214, 
Code. What is the rule as to conclusions of fact found by 
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the court when a review is sought here? Such “ findings of 
fact are deemed conclusive unless they are without evidence 
in support of them or against an overwhelming weight of 
evidence.” Voor. Code, 398, sec. 268. They should not be 
set aside as against the weight of evidence, unless the pre- 
ponderance be so great that the verdict of a jury to the same 
effect on the same testimony would be set aside. How. Code, 
410, 422, 423; 1 Sand., 457. 

There can be no doubt that upon an appeal from a judg- 
ment of the Cirenit Court, based upon the findings of a 
referee, his findings of fact may be reviewed in this court, 
although a different rule obtains in the Court of Appeals in 
New York. 


We think the correct rule is that the findings of fact by a 


. . . . } 
referee must be treated as the verdict of a jury in like cases’ 


The referee found in this case that there was an adjustment 
and setlement of the matter embraced in this suit. Upon a 
careful examination of the testimony, is the finding of the 
referee upon this quection so plainly against the evidence 
that the judgment must be reversed and a new trial awar- 
ded? This is the general question presented by this record. 
This action arises froma breach of the following agreement : 
JACKSONVILLE, Firormpa, March 24, 1866. 

$1,010 

I have this day agreed to sell to J. J. Holland the house 
and lot in the town of Jacksonville, Florida, known as lot 
number six in square number forty-nine, for the sum of ten 
hundred and ten dollars, the title to be delivered so soon as 
the full amount shall be paid by said I[olland. The said 
Holland to have occupation of the premises at the same rent 
of the present tenant, say twelve dollars per month, until ful! 
payment and titles are perfected in him, and for all money 
payments on the premises shall be entitled to a proportion- 
ate reduction of the rent that the payments bear to the value 
of the premises as stated above in the agreement of sale. 


T. O. Hotes. 
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Under this agreement Holland entered into possession. 
He made all the payments agreed to be made, and was clear- 
ly entitled to a performance by Holmes. Ife also made im- 
provements of considerable value. Le alleges that Holmes 
falsely and fraudulently represented that he, Holmes, had a 
good title. olland was entitled to a good tithe under this 
agreement. The legal effect of this agreement was that the 
land should be conveyed by one having a good title, or full 
power to convey a good title. 1 Black. 8. C.,455. In every 
contract for the sale of lands, whatever may be the language 
in which it is couched, there is an implied undertaking to 
make a good title, unless such an obligation is expressly 
excluded by the terms of the agreement. 25 N. Y:, 
(5 Seld.) 543. 

From the evidence it appears that the chain of title of the 
vendor here was not complete upon the public records. He 
claimed that he had lost one of the deeds and introduced 
witnesses endeavoring to establish its existence. Ile also 
claimed that his possession and that of those through whom 
he claimed was of such duration and of such nature as affor- 
ded good ground for him to believe that his title was good, 
and always asserted and now asserts that it is good. While 
there is a conflict in the authorities upon the general subjec: 
of the form of the conveyance which a party is entitled to 
under sucha contract, (Hilliard on Vendors, 208 to 270,) 
yet the vendee, if he was willing to take any conveyance a: 
all, here was entitled to something more than a simple quit 
claim deed, which was all that the vendor offered. 22 Conn., 
513; 8 Eng., (Ark.) 422. The vendor had agreed to sel! 
the land, to give a good title and not to execute a deed of 
whatever interest or title he had in it. 

It is clear, therefore, that the vendor by his refusal to exe- 
cute any other deed than a quit claim deed, violated his con- 
tract. It is also true, that if the vendor had no title and 
falsely and fraudulently represented that he had a good title 
as the vendee alleges, that he, the vendor, was liable to the 
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vendee in this action for fraud and deceit. The vendee could 
not have recovered the price paid for the land and the value 
of his improvements, and at the same time have a right to 
retain possession, with the probability that he might never 
have been evicted. Without proposing to announce any 
rule as to the measure of damages in a case of eviction where 
there has been fraudulent representations as to title, and 
only for the purpose of considering the finding of the reteree, 
it may be admitted that the damages would have embraced 
«he value of the improvements and other consequent dama- 
ges. This brief view of the rights of the parties under this 
contract will enable us to understand the effect and scope of 
their subsequent acts in reference to the transaction trom 
which it is claimed resulted a settlement of the whole matter 
of difference between them. 

Holland, in ignorance of the character of the deed which 
he took, accepted from IHolines a simple quit claim deed un- 
accompanied by a relinguishment of dower. When he 
wished to have it recorded, he was informed that it was not 
a good deed and he was subsequently apprised by counsel 
that in his opinion there was a fatal and serious defect in the 
chain of title, so far as it appeared in the clerk’s office of the 


_ 


county. 

Holland having discovered this defect in the chain of title, 
and being advised tliat the quit claim deed was not such a 
deed as lhe was entitled to, sought legal advice as‘to his 
rights aud caused the following letter to be written to: 
Holmes : 

JACKSONVILLE, F'Lorma, June 24, 1870. ; 
Mr. Tuos. O. Hortmes, 

Dear Siv—It is necessary something immediate and defi- 
nite should be done with regard to the title to the property 
sold by you to Mr. J. J. Holland. We have examined the 
matter more fully and advise him, in view of the complica- 
tions surrounding the title, and your indisposition to war- 
rant the title, to propose to surrender the lot to you in the 











Pe ee 





. JANUARY TERM, 1874. 395 











Holland vy. Holmes. 








same condition in which he took possession of it on your 
paying him the purchase money and legal interest on it to 
date. Ifyou do not accept this proposition or give Mr. Hol- 
land a warranty of the title on which he can recover if ejec- 
ted, we shall be forced to file a bill against you this week. 
Very truly, yours, 
Fremine & Danter, Att’ys, &e. 

This letter was the commencement of the negotiation 
which ended finally in the alleged full settlement. The 
vendee alleges that what finally happened was nothing more 
than @ sale by him of his interest. This letter did not result 
from any proposition to buy or sell the interest of the ven- 
dee. It was a statement of what he was willing to do in 
view of the “ complications surrounding the title,” and “ the 
vendor's indisposition to warrant the title.” It was a state- 
ment proposed to have been made after full examination by 
his attorneys. The terms complications surrounding the 
title, the matter of a warranty title, the improvements on 
the lot, and the purchase money, embrace the general sub- 
jects-matter which are the foundation of this suit. It is from 
these very things that the difference arises, and out of which 
his alleged damage arises. This letter is the beginning of 
the negotiations which followed. 

The questions present themselves, was it a desire on the 
part of Ilolmes to purchase this property of Holland which 
occasioned this letter? Was it for the simple purpose of 
selling this property that Mr. Holland wrote it? It is plain 
that this was no proposition of a simple sale or purchase. 
Holland had paid a certain amount for the land and had 
built improvements. Ie here proposed to take what he had 
paid for the land, and after removing his improvements to 
restore the land as he found it to Holmes. This proposition 
was made by Holland upon the hypothesis that in any set- 
tlement he made with Holmes, he was entitled to the price 
he paid for the land and was also entitled to his improve- 
ments. In other words, to deal with him upon the hypothe- 
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sis that his title, whether good or bad, in fact was to be 
viewed as good in any negotiation looking to a settlement 
with him. Holland, when he thought he was getting a good 
title, valued the lot at ten hundred and ten dollars, and this 
sum he now demanded. He further demanded the right to 
remove his improvements, and he was to do nothing more 
than give up the lot in the same condition that he found it. 
To sum up the whole matter the proposition was thus: J] 
have agreed to buy this property ; I have paid for it. You 
agreed to sell and give me a warranty deed. You refuse to 
give me a warranty deed. You say the title you have is 
good, and that a quit claim deed which conveys your inter- 
est is a good title. Ido not think you havea good title, 
and in view of the complications surrounding the title and 
your indisposition to warrant the title, I propose that yon 
return me what I paid you, which was what I thought the 
land was worth with a good title and permit me to take the 
improvements I built, and I will restore you what I received— 
the lot. Ilolmes accepted the proposition but Holland 
withdrew it. 

The next important thing which occurred which has a 
bearing upon the alleged final settlement of the whole sub- 


ject-matter of difference between the parties, was at an in- 


terview in the oftice of Messrs. Fleming & Daniel, attorneys 
for Holland. At this interview a proposition was made 


looking to the purchase of one house on the south part of 


the lot by IHlolmes, and the surrender of the whole lot. It 
was agreed that Ilolmes was to give twenty-eight hundred 
dollars for the whole lot and the one louse on the south part, 
and Holland was to pay ten dollars ground rent for the 
north part. Ifolmes accepted the offer and a day or so after- 
wards tendered the money. Messrs. Fleming. & Daniel, to 
whom the tender was made, replied that Mr. Holland de- 
clined to fulfil the agreement and that they had withdrawn 
from his case. Mr. Daniel, one of the attorneys of Mr. I[ol 
land, makes this statement in his testimony in reference to 
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this negotiation: He says, when the conference was had 
relative to the twenty-eight hundred dollars to be paid by 
Mr. Holmes, I don’t think that we then had any instructions 
from Mr. Holland to turn over to Mr. Ilolmes the agreement 
for sale except upon the consummation of the contract for 
twenty-eight hundred dollars. Jy memory is that wpon 
the consummation of this contract, there was to be a delivery 
of the papers. Were again, we have a negotiation as to the 
whole subject-matter. This witness also states that Holmes 
asserted several times in this interview that he thought he 
was paying 1ore than the property was worth. There were 
several interviews between the parties after this. No other 
person was present. The only testimony relating to these 
interviews and to the alleged settlement is that of the par- 
ties. It was as follows. The plaintiff testified as follows 
in reference to these interviews : 

“The subject of the settlement of right of action for dama- 
ges was never mentioned between myself and Mr. Holmes 
at any time. I agreed to quit claim what right I had in the 
property under the contract; Mr. Biggs did not state to 
me that the heirs of Mary Darby had made a deed to him, 
Biggs. As to the contract being delivered up to Mr’ 
Holmes, there was nothing said; I left it with other papers 
in the hands of Mr. Graybill, the clerk of Fleming & Daniel, 
who had the other papers. I did not instruct Fleming & 
Daniel to deliver the contract to Mr. Holmes. I do not re- 
member delivering the contract to Mr. Holmes. The con- 
tents of the letter of Fleming & Daniel to Holmes were 
known tome. Isaw Mr. Holmes twice across the river in 
relation to the place. Various things on different subjects 
were said. I went over to sce him to settle with him on the 
hest terms I could, being in his power, reserving my right as 
per advice to sue him for damages. So much transpired 1 
cannot tell all that took place. I cannot tell what par- 
ticularly I said. I made the proposition as stated, to 
convey back my interest in the property to Mr. Holmes on 




















the best terms I could make withhim. I accepted forty-five 
hundred dollars from Mr. Holmes, less the discount on his 
notes, for my interest and right in the premises as held un- 
der the contract. Damages and injuries were pever men- 
tioned between us. As to the contract being delivered up 
to Mr. Holmes there was nothing said. I left it with other 
papers in the hands of Mr. Graybill, the clerk of Fleming « 
Daniel, who had the other papers. I did not instruct Flem- 
ing & Daniel to deliver the contract to Mr. Holmes. I de 
not remember delivering the contract to Mr. Holmes.” 

The defendant testified thus: “ Between the date of the 
abandonment ot this last proposition by Mr, Holland and 
the 27th of July, 1870, Mr. Holland came to my house sev- 
eral times and importuned me to purchase the whole proper- 
ty. That it was difficult to remove the houses and settle 
the matter. I declined any other than the contract made 
with him; that I did not want the houses; that I had sold 
to get rid of all these tenant houses. Ilis price had always 
been from the beginning up to this time five thousand dol- 
lars for the whole property. The last time that he came we 
agreed upon an absolute and unconditional sale of the premi- 
ses for forty-five hundred dollars, he stating that he would re- 
turn iny deed that was unrecorded, my contract of sale and all 
the papers in reference thereto, stating at the same time that 
the title was perfectly good in me, but from the want of the 
connecting link in the records he could not raise money up- 
on it, which was his reason for selling me the whole property, 
including the insurance and everything connected with it, 
and he gave me a quit claim from himself and wife. This 
was upon the other side of the river. It was a final settle- 
ment and afterwards consummated according to agreement, 
and all the papers relinquished to me—my unrecorded deed, 
the leases, the insurance policies, contract of sale, and a quit 
claim deed made by him and his wife to me. I have paid 
the forty-five hundred dollars. It wasa verbal contract. It 
was an unconditional settlement of the whole matter between 
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us in regard to lot 6, block 49. I said to Mr. Holland that 
it was more than the value of the property. I showed him 
a house that we were standing in front of, that was a great 
deal better than his houses, that I put up, and cost less money, 
and that if it was not for the trouble about this matter, that 
[I would not give it for them. That but for this trouble I 
would not purchase at all at any price; that I did not want 
dwelling houses in Jacksonville, that I had been bothered 
with them for years which was my reason for selling them 
out. I don’t remember that there was anything said about 
titles to this lot at the time of the agreement, except as to 
the claim of Mrs. Moody. I made him an offer to loan him 
money on his title at the same rate as Mr. Oakes would loan 
it, as I believed it was good; he had said something about 
Mr. Oakes not wanting to loan money on that title that he 
had. Mr. Biggs, the party from whom he, (Holmes,) ob- 
tained title, had been in possession of the property many 
years prior to the war, I think in 1855 or ’56, and may have 
been earlier. Noone asserted any claiin to the property 


during my possession from 1858 or ’59, as against the title of 


Mr. Biggs. I believe that Mr. Biggs had pertected the title 
trom him. I do not remember positively. Upon paymont 
of the forty-five hundred dollars to Mr. Holland, I received 
the deed I had given him, the original contract of sale, a 
deed from him and his wife, insurance policies, for which an 
additional sum was paid, the lease of Norton, the Reming- 
ton deed and Moody assignment. Mr. ILolland delivered 
the agreement. Heand his agent, Mr. DaCosta, were sitting 
by, I think. I took it from his hand when he brought it. 
I asked for it particularly ; Mr. Holland went out to get it. 
There was nothing said by either me or him at that time 


when the papers were delivered as to releasing any right of 


action for breach of contract. I went there merely to pay 
the money and receive the papers according to our final 
contract and settlement over the river, and the papers were 
returned to me as he had agreed to do.” 
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“ Question—Was there anything said previous to that 
time about releasing plaintiff’s right of action for damages ? 

“ Answer—N ot in that language, but it was said in sub- 
stance that I was to have it absolutely and unconditionally. I 
swear to it positively. Mothing was said in that language 
as to settling any damages ; the purport of it was that it 
was to be a final settlement of the whole matter. I cannot 
say whether the right of action for damages was mentioned 
in these words. We discussed the whole matter the last 
time he was over the river, and we settled the whole matter ; 
there were no reservations. 

* Question—Did you or not testify on both of the former 
trials of this case that the subject of the right of action for 
damages for breach of contract was never mentioned be- 
tween plaintiff and defendant ? 

* Answerv—I cannot remember, but I did not intend to 
say that the substance or subject of the question of damages 
was not settled in our final settlement. 

“ Question—Was the subject of the right of action for 
damages discussed at all by you and Mr. Holland ? 

“* Answer—The word damages or right of action, was not 
mentioned, but in various ways in substance it was ; all inju- 
ries were included. I don’t think Mr. Holland used the 
word injuries, but he spoke of being injured, all these mat- 
ters were discussed. I never asked Mr. Ilolland to release 
rights of action for damages in these words. He proposed 
himself to make a final matter to end the matter in the sale 
of the whole property. I cannot recollect his exact words ; 
that was the substance as I have stated it in various conver- 
sations and our understanding and his, that it was a finality 
of the whole matter. In my conversations with Mr. Daniel 
I don’t remember that the question of damages for breach of 
contract was spoken of, unless it is in that letter. There 
was nothing said about rights of action for damages when 
the $2,800 negotiation took place ; the subject of the conver- 
sation was that it was to be a finality of the whole matter: 
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this was the impression given me both by Col. Daniel and 
Mr. Holland. I stated to them that I was giving them three 
hundred dollars more than its value, to close the whole mat- 
ter, to have an end to it, or close the whole matters, that is 
the meaning of it.” 

What is the result of this testimony? The plaintiff say, 
upon the direct examination that the subject of the settle- 
ment of the right of action for damages was never mentioned 
by him and defendant at any time, and that he agreed to 
quit claim his interest in the property. The defendant ad- 
mits that the words, “ the right of action for damages,” were 
never used, and he also states that one part of the understand- 
ing was, that plaintiff was to give him a quit claim deed. As 
to delivery of the contract and the agreement in respect to 
it, there is a direct conflict. Upon the cross examination, 
plaintiff, when asked to tell all that was said and done, re- 
plied that “ various things on different subjects were said. 1 
went over to sce him to settle with him on the best terms I 
could, being in his power, reserving my right as per advice 
to sue him for damages.” The witness cannot mean by this 
that he made any express statement to Holmes to this effect, 
for both himself and Holmes testify that such words were 
not used by them. His obvious meaning is that he was si- 
lent on the precise subject of the right of action for damages. 
He continues, “ so much transpired I cannot tell all that took 
place. I cannot tell particularly what I said. Damages 
and injuries were never mentioned between us.” ‘There is 
no necessary conflict here, as the defendant testifies that he 
does not recollect the use of the word “injuries.” These 
are all the necessary conflicts in this testimony. The plain- 
tiff admits that so much transpired that he could not teli 
what took place ; that various things on different subjects 
took place, and that his purpose in going over to see defend- 
ant, was to settle with him on the best terms he could ; adding 
that he reserved his right to sue for damages, but this reser- 
vation it is apparent was by silence. The defendant gives 
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a general statement of the subjects discussed and says the 
understanding of both of the parties was that this was a final 
settlement of the whole matter. If it be admitted that there 
was something more than a simple breach of contract here, 
and that the circumstances would have entitled the plaintiff 
to have sought a court of equity to rescind the contract, and 
that he might have recovered the purchase money with the 
value of improvements, we see that both of these elements 
necessarily entered into this settlement. We thus see that the 
damages resulting from the breach of the contract and the 
alleged fraudulent representations, to-wit: the purchase 
money and the improvements, were matters necessarily eni- 
braced in this settlement, and it is immaterial whether the 
word “ damages * or the words “ right of action,” were used 
or not; the settlement embraced them to this extent at all 
events. That ILolland did not in this transaction get all of 
the damages which he might have recovered in an action at 
law, cannot justify the setting aside of a settlement of the 
whole subject-matter and difference between the partics. 
The referee found his facts in accordance with the testimony 
of Holmes, and the natural conclusion which followed from 
all of the transactions between the parties. 

Two persons who were jurors in a former trial were in- 
troduced to impeach the testimony of Holmes. They were 
asked “ whether he did not then testify that the subject of the 
right of action for damages for breach of contract was never 
mentioned between plaintiff and defendant.” They replied, 
“He did say they were not mentioned, but he said when he 
paid the money to Mr. Ifolland he supposed it was a full 
settlement.” This is what Ilolmes now testifies sulstan- 
tially. 

It was also attempted to impeach Ilolmes’ testimony by 
proving that he had made a statement to the witness Daniel! 
that was untrue. This witness testifies that Iolmes in one 
of his negotiations with him as the attorney of Iolland, said 
that “he had given a quit claim deed, and that was the kind 
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of deed he always gave, and that he considered it sufticient.” 
The records of the clerk’s office show that he as a general 
rule gave warranty deeds. This is not the proper method 
of impeaching this witness. He should have been asked 
whether he ever made such a statement. He would then 
have had an opportunity of making an explanation under 
vath of his statement not under oath. If, however, Holmes 
had been asked this question and had testified that he made 
no such statement, it would have raised a question of credi- 
bility, which the referee is the proper party to settle.” These 
witnesses are before him, he sees them; this court has uni- 
versally refused to decide questions of credibility. 

Taking an impartial and fair view of the whole testimony, 
we cannot say that the finding of the referee was against the 
evidence. 

Judgment affirmed. ” 





Samcen A. Spencer, ApreELLant, vs. Saran F. McBring, 
APPELLEE. 


1. Statues upon the same subject matter must be construed together. A 
statute repealing another statute on the same subject, and prescribing 
2 new rule, is designed to remedy the evils consequent upon the en- 
nrctment of the statute which it repeals, and where the nature of the 
evil to be remedied and the remedy conceived by the Legislature are 
plain, the statute must be so construed as to advance the remedy and 
repress the evil. 

2. Under the first and tenth sections of the act of February 27, 1872, the 
Legislature prescribed a limitation to an action upon a promissory 
note of five vears from the date of the accrual of the action. Under 
the 19th section, “all actions not heretofore barred by statute” were 
excepted from the operation of the limitation until six months after 
its approval. The words “ not heretofore barred by statute” con- 
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strued. The effect of the enactment was to fix a limitation of six 
months in such cases. 

3. Where a statute of limitations prescribes the time within which a suit 
shall be brought, and a part of the time has elapsed, effect may be 
given to the act, and the time yet to run being a reasonable part of 
the whole time, will be considered the limitation in the mind of the 
Legislature in such cases. Under the circumstances of this case, six 
months held to be a reasonable time. 


Appeal from the Fourth Judicial Circuit for Duval 
county. 

A statement of the case is contained in the opinion of the 
court. 


Ives & Dawkins tor Appellant. 


It was held by this court, January term, 1872, Ilart vs. 
Bostwick, 14 Fla. 181-2, that the act of December 13, 1861, 
suspended the pre-existing statute of limitations, and in 
effect that at that time, January, 1872, there was no statute 


of this State limiting the time for the commencement of 


civil actions, and the defendant rested his plea in bar upon 
the 19th section of the act approved Feb’y 27, 1872, which 
reads as follows: 

* All actions not heretofore barred by statute or that will 
be barred within sixty days from the passage hereof, shall 
not be affected by limitations of this act until six months 
from the date of the approval hereof.” 

The whole law, of which the above section is a part, hav- 
ing been enacted when no statute of limitations existed, 
seems to contemplate only actions arising in future, save 
clause in parenthesis in the first section of the act, and the 
said 19th section. 

The first section reads thus: 

* Civil actions can only be commenced within the periods 
prescribed in this act, after the cause of action shall haw 
accrued, (except where a different limitation is prescribed 
by statute.”) 

What statute is alluded to by the exception is difiicult to 
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conceive, but it was certainly intended to refer to some 
statute existing at the time of the passage of this law, such 
as the statute of non-claim, else it would have been other- 
wise expressed. 

From that clause, taken in connection with section 19, it 
may be inferred by implication merely that the Legislature 
intended that the limitations prescribed in this act as to 
actions arising thereafter, should also be applicable to then 
existing causes of action commencing six months after its 
approval, say August 27, 1872, and if that was the intention 
ef the Legislature, which we think is the only rational and 
reasonable interpretation of the law, the courts are open for 
the collection of this and all similar claims for five years 
from and after the 27th of August, 1872, and therefore the 
appellant’s claim could not be considered barred until 27th 
August, 1877. 

It will be observed that the act under consideration, sec- 
tion 19, does not say substantially, or in express words, 
“¢hat all actions not heretofore barred by statute shall be 
forever barred, if not sued within six months after approved, 
&e.,” but says they “shall not be affected by the limitation 
ef this act, &e.” The limitation of this act upon this class 
of claims (section 10) is five years. Now, the question is, 
when does that five years begin? Such period surely did 
cot begin prior to the passage of the act Feb’y 27, 1872, 
without operating retrospectively, and if it began six months 
after the approval of the act, the appellant still has his day 
in court. Ifthe law be construed to operate retrospectively, 
then indulgent and humane creditors are taken by surprise 
at the passage of a law giving them only six months to sue, 
and locked up in the secret avenues of government until the 
doers of the courts are closed against them, for it was about 
that length of time and perhaps longer before the law was 
authoritatively published, and it would seem that such a 
construction would impugn the motive of the Legislature. 
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The courts will construe legislative enactments in accord. 
ance with established principles of law and the common 
principles of justice. Bradford vs. Shine, 13 Fla., 409, 410, 
411. 

Positive enactments are uot to be construed as interfering 
with previously existing contracts, rights of action or suits, 
unless the intent thus to interfere be expressed in the enact- 
ment. Butler vs. Palmer, 1 Hill, 325. 

All laws are presumed to be prospective, and not retro 
spective. Dash vs. Van Kleeck, 7 Johns, 485. 

An act of the Legislature ought never to be so construed 
as to do injustice, such as giving a retrospective operation 
to this law. Ibid, 494. 

The act under consideration establishes a new rule ef 
law, and as such, ought not to have a retrospective opera- 
tion, unless so declared in the most unequivocal manner. 
which it certainly is not. Ibid, 4:6. 

It is a principle in the Engiish common law, as ancient 
as the law itself, that a statute, even of its omnipotent par- 
liament, is not to have a retrospective effect. Ibid, marginal 
p-, 502 to 503, and so in this country. Watkins vs. Jlaight. 
18 Johns, 139; 1 Kent, 55 and reterences. 

All limitation Jaws must proceed on the theory that the 
party, by lapse of time and omissions on his part, has for 
feited his right to assert his title in the law. Coolev’s Con. 
Lim., 365, 366, and references. 

And they must proceed on the ides thar the party has 
full opportunity afforded him to try his right in ¢! 
A statute could net bar the existing right ot claimieaits with 
out affording this opportunity. [fit shonid attempt to do so, 
it would be not 2 statute of limitation~ Int sn untawful at- 
tempt to extinguish rights arbitrarily, whatever might be 
the purpurt of its provisions. [ft is essential that such 
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statues allow a reasonable time atter they take effect for 


the commencement of suits upon existing canses of action. 
Call vs. ILayne, 8 Mass,, 428, 429. 
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Statutes are not to be construed as to take away any 
vested right previously acquired under a former statute, if 
it will admit of any other construction. Smith vs. Morrison, 
92 Pick., 482. 

Remedial statutes are tu receive a liberal construction, 
and the meaning must be determined by their language.— 
Ibid, 433. P 

It is asound rule of construction that a statute should 
have a prospective operation only, unless its terms show 
clearly a legislative intention that it should operate retro 
spectively. Dash vs. Van Kleeck, 7 Johns, 477. 

Statutes of limitation are to be liberally construed in be 
half of creditors. IIunt, adm’r, vs. Adams, 7 Mass., 518. 

A part of a period of limitation which has elapsed in one 
State cannot be united with the time that has elapsed in 
this State to complete a bar. Perry vs. Lewis, 6 Fla., 555, 
from which it may be held by parity of reasoning that a 
part of the period of prescription which run under the old 
statute of limitation of this State, prior to the suspending 
statute of December, 1861, cannot be united with any newly 
prescribed period, in order to complete a summary bar to a 
right of action. And even if such lapping over should be 
allowed, it would not amount to a bar jp this ease, for the 
old statutory prescription had run less than one year, leaving 
more than four years to be spliced on by the new law. 

What mean the several phrases of the section 19, act of 
1872, and the section taken all together, and the whole law? 
Section 19 is too vague, uncertain and unintelligible to 
operate as 2 retrospective law, even if if is « statute of lim- 
itations. 

J. W. Malone, (with whom were Papy c& Laney.) for 
Appellee. 

The act of limitations, approved Feb’y 27, 1872, bars the 
action in this case, because it accrued more than five years 
previous to its passage, and the plaintiff did not avail hine 
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self of the provisions of the 19th section which extended the 
time to six months after its passage. The first section en- 
acts that “civil actions can only be commenced within the 
period prescribed in this act after the cause of action shall 
have accrued, (except when a different limitation is pre- 
scribed by statute.”) The tenth section prescribes that 
“action must be commenced within five vears upon any 
contract, obligation or liability founded upon an instrument 
of writing not under seal.” If there was nothing more in 
the statute, it might be well insisted that the Legislature 
did not intend that the act should operate upon past con- 
tracts, bécause if the action accrued more than the peridd of 
limitation fixed by the law, it would effectually bar the 
action and the holder of the instrument would not have his 
day in court. This would subject the act to the constitu- 
tional denunciation against its validity. On the other hand 
if the act was intended to apply to the future only, all that 
class of actions referred to in the 19th section of the act 
would be without any limitation at all. But the 19th section 
expresses the legislative intent that the act shall apply as 
well to the past as to future contracts, for it declares that 
“all actions not heretofore barred by statute, or that will 
be barred within sixty days from the passage hereof, shall 
not be affected by limitations of this act until six months 
from the date of the approval hereof.” 

There being no act of limitations before the passage of 
the law in question, the action on this contract was not 
barred. But the terms of the first section of the present 
law, rigidly applied, would have been a bar to the suit from 
the date of the act. As this application, for the reason 
stated, would have rendered the act unconstitutional, the 
saving is provided for in the 19th section which excepts the 
action in this case from the application of the act, if it be 
brought within six months after its passage. As to the class 
ef cases referred to in the 19th section, it may be said that 
this section is a special statute of limitation. It is within 
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the constitutional power of the Legislature to limit the time 
of bringing actions in causes of action already accrued to a 
certain period from the time of the passage of the act.— 
Pease vs. Patton, 7 B. Mon., 162. It follows that as the, 
cause of action in this case was not barred at the date of 
the act, because there was no statute to bar it, and as by. 
the terms and operation of the first and tenth sections of the 
act we are considerings the action would have been barred, 
because more than five years had elapsed from the time of. 
the cause of action accrued, this case comes within the: 
operation of the 19th section, which extends the time to six 
months after the passage of the act, and as this suit was not, 
brought before the expiration of the six months, the statute 
became a complete bar. 


WESTCOTT, J., delivered the opinion of the Court.. 


Samuel A. Spencer, the payee, brought an action against 
Sarah F. McBride, one of the makers of the following joint 
and several promissory note : 

“ Quincy, Fia., June 30, 1861. 

“$1 463.06. 3 

“One day after date, we or either of us promise to pay: 
S. A. Spencer or order one thousand four hundred and six- 
ty-three dollars and six cents, with eight per cent. interest 
per annum, from date until paid, for value received. 

“Sornt1a McBrinz, 
“S. F. McBrivz.” 

The defendant answered “that the said cause of action 
or promissory note did not accrue to the plaintiff at any . 
time within five years next before the commencement of 
the action.” To this answer a demurrer is interposed on 
the ground of “ insufficiency in not stating facts sufficient to 
constitute a defence.” There was final judgment for the 
defendant upon the demurrer. Plaintiff excepted and upon 
appeal assigns this judgment for error. 

On the 13th December, A. D. 1861, an act was egqeewed: 
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by which it was enacted “that the statute of limitations 
mow in force in this State in relation to civil actions of 
every description, be and the same are hereby suspended and 
shall have no operation or effect so long as this act may 
continue in force and unrepealed, reserving all rights and 
defenccs under the existing statutes of limitation ; provided, 
fowever, that nothing in this act shall be construed so as to 
prevent any defendant from pleading said statute or statutes 
of limitation in any cause wherein the same shall have run 
before the passage of this act.” 

This act suspended all limitation as to actions not then 
barred until it was repealed, and actions barred by existing 
limitations still remained so. Two classes of cases were 
therefore embraced in this statute: those in which the lim- 
itation had not run, and those in which the bar was com- 
piete. This statute remained in force until expressly repealed 
by the act of Feb’y 27,1872. The first section of the re- 
pealing act provides that “civil actions can only be com- 
menced within the periods prescribed in this act after the 
cause of action shall have accrued, (except where a dif- 
ferent limitation is prescribed by statute.”) The 19th sec- 
tion provides “that all actions not heretofore barred by 
statute or that will be barred within sixty days from the 
passage hereof, shall not be affected by the limitations of 
this act until six months from the date of the approval here- 
of.” Under the 10th section of this act, the limitation for 
an action of this kind is fixed at five years. The cause of 
action accrued in this case in the wonth of June, A. D. 
1861. This action was brought in the month of February, 
A. D. 1873, over eleven months after the approval of the act 
of February 27, 1872. 

Two questions are thus presented for our considera- 
tion: Is this action barred by the act of February 27, 
1872? Is it within the power of the State thus to limit 
this action? These statutes are in reference to the same 
subject matter, limitations, and must be construed togeth- 
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er. The object of the last must be ascertained by refer- 
ence to the effect of the first. The conception of ‘the last 
originated in the intention and desire of the Legislature to 
remedy the evils following the continued and then present 
enforcement of the first. The first statute was enacted 
during an exhaustive war to meet the exigencies of that 
oecasion, and was not adapted to a state of peace and active 
commercial intercourse. It was the purpose of the Legisla- 
ture by this last act to prescribe limitations for all actions 
to be commenced after the passage of this act, embracing such 
rights of action as had accrued imthe past as well as those 
that would accrue in the future. The effect of the first and 
tenth sections of this act, considered without reference to 
the 19th section, was therefore to prescribe a limitation of 
five years.to all actions upon a contract founded upon an 
instrument of writing not under seal, and the period of five 
years was to be caleulated from the time “ the cause of ac- 
tion accrued.” It made no difference under the sections 
whether the cause of action had accrued before its enact- 
ment or would accrue afterwards, because in either case the 
time fixed at which the estimate was to commence was the 
 acerual of the vight of action; nor did it make any differ- 
ence that the computation thus made embraced a part of 
the time during which the limitation had been suspended 
by the previous statute, because the time fixed was arbitrary, 
and without exception the date of the acerual of the action. 
If these two sections can receive any other construction 
consistent with the intention of the Legislature, which was 
to prescribe a limitation for all actions to be commenced in 
future, we are unable to perceive it. The proposition that 
the act relates only to rights of action to accrue in the 
future is in conflict with the express letter of the statute 
and the manifest intention of the Legislature. It would 
make the statute perpetuate in part the very evil it was con- 
ceived to remedy. It is too clear for argument that if the 


limitation thus enacted refers only to rights of action that. 
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are to accrue in future, then all rights of action that havs- 
accrued in the past are without a limitation under this act, 
and the suspending statute of 1861 is still in force as to 
them. 


Accepting this, therefore, as the correct construction of 
these two sections, it only remains to consider the 19th see- 
tion. That section is in the following words: “ All actions 
not heretofore barred by statute, or that will be barred 
within sixty days from the passage hereof, shall not be af- 
fected by limitations of this act until six months from- the 
date of the approval hereof.” It is clear that the purpose 
of this section is to create an exception to the operation and 
effect of the general rule of limitation previously prescribed 
by sections one and ten, as it expressly provides that certain 
actions shall not be affected by the limitations of this act 
until six months after its approval. The necessary effect of 
this is that after six months has elapsed, then the limitations 
of this act will affect and control such actions. This prope- 
sition is self evident. These actions are excepted from the: 
operation of these limitations, and the suspension of the lim- 
itation as to them continues for six months after the appro- 
val of this act, and when that time expires the limitation. 
becomes operative. Is this action one of the particular 
actions not to be thus affected until the expiration of six 
months? If it is an action not heretofore barred by statute 
or that will be barred within sixty days from the passage of 
this act, then it is plain that it is such an action. The term 
statute here means any and all statutes of limitation em- 
bracing both the antecedent and present statute. If any- 
action was barred anterior to the suspension act of 1861, 
then by virtue of this antecedent statute, which was then i 
force, it is still barred. Ifit was not barred at that time, 
or if it is barred now under this statute, or if it would be 
barred within sixty days from the passage of this act by its 
terms, then the limitation of this act shall not operate unti 
six months has elapsed. Applying the law as thus con- 
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strued to this action, the result is that it was barred after 
six months elapsed from the approval of this act. This 
period had elapsed before this action was brought, and the 
only question remaining is: Was it within the power of the 
Legislature thus to limit this action? The general power 
of the Legislature over the subject of limitation of actions 
is too well settled to admit of question. It is also well set- 
tled that statutes of this character apply to rights of action 
existing at the time of their passage, provided a reasonable 
time is left after the passage of the act for the party to exer- 
cise the right before it would operate as a bar. In Ross vs. 
Duval, 13 Pet., the Supreme Court of the United States use 
this language: “It is a sound principle that where a stat- 
ute of limitations prescribes the time within which suit shall 
be brought, or an act done, and a part of the time has 
elapsed, effect may be given to the act, and the time yet to 
run being a reasonable part of the whole time, will be con- 
sidered the limitation in the mind of the Legislature in such 
eases.” In this case, therefore, the limitation in the mind 
of the Lsgislature was six months after the passage of the 
act. In view of the authorities upon the question of reason- 
able time in such cases, we cannot set aside the exercise of 
this legislative discretion. 

There is but one ground upon which it can be assailed, 
and that is that it impairs the obligation of the contract.— 
If this act had attempted to take away the right of action 
entirely, that would be a different matter, but as it gives 
six months in which to assert it and as the time is a matter 
of legislative discretion or power, it must stand. The pre- 
cise limitation of six months was sustained by the Supreme 
Court of Kentucky in Luckett vs. Dun & Bass, 3 Litt. 219, 
and in Smith vs. Packard, 12 Wis. 371, the limit of nine 
months was deemed reasonable. See also 4 Texas, 470; 1 
Cart., (Ind.) 56; 3 Foster, (N. H.) 376; 22 Pick., 430; 1 
Hill, 324. 

Judgment aftirmed. 
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Jennett J. McCutom, IN BEHALF OF HERSELF AND OTHERS, 
coMPosING THE Watton County Memortiat Association, 
vs. JoHN Morrison anp Murpock E. Morrison. 


Where a chattel is of peculiar value and character, and the loss of 
it cannot be fully compensated in damages, equity will interfere and 
grant full relief by requiring a specific delivery. 


Appeal from the Circuit Court, First Judicial Circuit, 
Walton County. 

A statement of the case is contained in the opinion of the 
court. 


D. L. McKinnon for Appellants. 
A. EF. Maxwell for Respondents. 
WESTCOTT, J., delivered the opinion of the court. 


In this case, Jennett McCullom, in behalf of herself and 
others composing the Walton County Memorial Association, 
sues John Morrison and Murdock Morrison. 

* The complaint states the formation and organization by 
the plaintiffs of the association ; that the members composing 
the association are seventy-five in number, and live in vari- 
ous parts of the State; that they have a common interest in 
this action and have authorized its being brought; that the 


association is not incorporated ; that after several years of 


labor sufficient moneys were raised to erect a monument to 
the Confederate dead, which was the purpose of the organi- 
zation of the society, and it was determined to erect it in 
the county of Walton. That a monument was purchased ; 
that soon after the purchase of the monument the then sec- 
retary of the association called a meeting of the society, giv- 
ing but short notice and failing to specify the purpose for 
which it was called; that at an earlier hour than the time 





























prescribed for the meeting of the society, less than one-third 
of the members being present, a vote was éaken, and a ma- 
jority of the one-third then present determined to erect the 
monument at Euchee Valley Presbyterian Church. That 
as soon as this action became known, a large majority object: 
ing to such location, called a meeting at which a large ma- 
jority ot the members were present, and it was determined 
to erect the monument at Euchee Anna; that it was, how- 
ever, agreed that it should be temporarily erected at the 
church, and that at a subsequent regular meeting it should 
be determined at what point it would be permanently con- 
structed ; that such meeting was held and that it was then 
determined to locate it at Euchee Anna, which was accord- 
ingly done by the society. That the defendants and others 
in their employment shortly thereafter pulled down said 
monument and carried it back to the Valley Church, threat- 
ening violence to any one who should interfere with them ; 
that they now assert that if it is removed back to Euchee 
Anna they will not permit it to remain, and threaten to 
cement the shaft of the monument to its present site. 

Plaintiffs pray that the court may cause the removal of 
the monument back to its proper place, under the direction 
of its proper officers, and that the defendants may be decreed 
to pay all costs occasioned by such removal, as well as such 
damages as the monument has sustained, and that the de- 
fendants may be enjoined fromyn any manner interfering 
with, or removing the monument after it is thus returned to 
its proper place, and from cementing the shaft or otherwise 
injuring the monument. 

To this complaint a demurrer was interposed upon the 
following grounds : 

1. Because the complaint is defective for uncertainty and 
insufliciency as to parties, both as respects plaintiffs and de- 
fendants. 

. 2. Because the facts stated in the complaint do not consti- 
tute a sufficient cause of action. 
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3. Because the facts stated do not give jurisdiction for the 
appointment of a referee to make inquiry as to the alleged 
damages, nor to order the restitution of the monument by 
the officers of the court. 

This demurrer was sustained, and from this judgment the 
appeal is prosecuted. 

We can see no defect as to parties upon the face of the 
bill, and none has been pointed out. 

As to plaintiffs, the question is one of common and gener- 
al interest to the members of this association. «Under the 
direction of the society, one has brought this action for the 
benefit of all, and this is sufficient. Sec. 70, page 25, Code ; 
Barb. on Parties, 36, 7; 4 Sand., 659; 3 Ves. 72, note. 

As to defendants, the case made by the complaint is that 
the act complained of was done by the defendants and others 
in their employment and through their procurement. It 
appears from this that the others beside the defendants con- 
nected with the act complained of were simple employees of 
the named defendants. The entire act was the act of the 
defendants, and there can be no objection upon the ground 
of the misjoinder of an agent or employee. 

Do the facts constitute a sufficient cause of action, and has 
the court jurisdiction ? 

Taking the allegations of the complaint as true, there is 
unquestionably a case made for relief of some kind. An as- 
sociation is formed for the purpose of purchasing and erect- 
ing a monument in memory of the dead. Such monument 
is purchased and erected at a particular place, after consulta- 
tion and final action of the members of the association. The 
defendants, without the least apparent right or justification, 
and with threats and menaces remove the monument to 
another and different place, and there erect it. After its 
erection they warn others not to interfere, and openly an- 
nounce that in the event the socicty remove the monument 
to the point at which they desire to locate it and there erect. 
it, they will “ tear it down and carry it back.” 
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The plaintiffs seek the recovery of a specific chattel of pe- 
culiar character. It is a monument erected in memory of 
the dead, which has been improperly removed by one hav- 
ing no such authority. The purchase and erection of this 
monument was the object of the contributions made by this 
society and the community. The damages recoverable at 
law would be no adequate compensation in such a case, be- 
cause there is attached to it a value and peculiar interest 
much beyond its money value. In addition to this, the plain- 
tiffs seek a restraining order to protect it, and the allegations- 
show the necessity for such action. The complaint is sub- 
stantially a bill in equity to protect the chattel during the 
suit, to recover it in specie, and to protect it from damages 
thereafter. In such a case, the interference of a court of 
equity is necessary to protect the property from destruction 
and defacement while the suit is pending, and upon the final 
hearing, if the case is made out, to grant a perpetual injunc- 
‘tion prohibiting any interference with it by the defendants. 
Under these circumstances a sufficient cause of action is sta- 
ted in the complaint. Story’s Eq. by Red., Sec. 709; 
Adam’s Eq., Sec. 92. 

The conclusion we reach is that there is a case made for 
the recovery of the specific chattel, and that the plaintiffs 
have properly invoked the equity powers of the court for its 
protection from threatened damage. This is sufficient to 
dispose of the demurrer, and it is not deemed proper to go 
farther and point out the particular form er nature of the fi- 
nal judgment, when that question has not been passed upon 
by the Circuit Court. Whether the court should direct its 
officer to reconstruct the monument at its proper site at the 
cost of the defendants, and the matter of damages, are ques- 
tions upon which no opinion is expressed, and which are left 
tor the consideration of the Circuit Court, in the event the 
case is made out. 

The order of the court sustaining the demurrer is reversed, 
and the case is remanded for further proceedings. 
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ALLEN & Farrar anp Oris ALLEN, APPELLANTS, vs. THE 
FreEepMaAn’s Savines AND Trust Company, ResronpEnt, 


1. The Freedman’s Savings and Trust Company, Plaintiff, advanced a 
sum of money upon certain commercial drafts, which were after. 
wards dishonored. The charter of the Savings and Trust Compa- 
ny does not authorize such use of moneys deposited with it, but 
requires them to beinvested in certain other securities; J/e/d, That 
the plaintiff may recover such moneys in an action for money had 
and received, irrespective of the drafts. 


2. In an action by such corporation to recover money sv advanced, the 
Circuit Court issued an injunction against the defendants, who were 
partners, to restrain them from disposing of or intermeddling with 
their property, and appointed a recciver of the partnership effects, in 
cluding a s«w mill, and directed the receiver to continue to operate 
the mill, on the ground that the money obtained by them from th: 
plaintiff was “ trust funds,” and that such money had been employed 
by them as 2 capital in the prosecution of their business of manufac- 
turing lumber at the mill, and that the partners, and others inter 
ested as their creditors, had consented and verbally agreed tha’ 
plaintiff should be first paid out of the earnings of the mill, which 
agreement had been violated by them; J/ci7, That such “ trust funds’ 
having been expended by the defendants in the prosecution of thei: 
business and not invested in any existing tangible property, but s¢ 
expended that such moneys cannot be traced’ and identified, there i: 
no ground of relief in eyuity or fcr the issuing of an injunction o: 
the appointment of a receiver; and the violated agreement that th: 
debt should be first paid out of the earnings of the mill, ercates n< 
lien upon the mill, and affords no ground for resorting to snch rem 





odies. 


Appeal from the Cirenit Court of the Fourth Judicial Ci:- 
cuit for Duval county. 

Thomas O. Allen and Wm. E. Farrar were partners by 
the name of Allen & Farrar, engaged in the business of saw- 
ing lumber fur market at their mill near Jacksonville. In 
1871 and 1872, they made drafts upon themselves, payable 
at Boston, for over twenty thousand dollars, which drafts 
were cashed by the National Freedman’s Savings and Trust 
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Co., at its branch office in Jacksonville, in the usual course 
of banking and exchange business. This Savings and Trust 
Company is a corporation created by act of Congress, hav- 
ing its principal office at Washington and branches in va- 
rious States. These drafts not having been paid, the Savings 
and Trust Company as plaintiff commenced an action to re- 
cover the money thus obtained against Allen & Farrar and 
Otis Allen of Boston. The complaint alleges that Allen & 
Farrar are the owners of the mill property at Jacksonville, 
and that in 1870 they mortgaged it to Otis Allen for $15,- 
000, and alleges, upon belief, that this mortgage debt has 
been paid, but that the record of the mortgage remains un- 
eancelled for fraudulent purposes; that after the drafts 
were returned unpaid, the plaintiff, by its agent and cashier, 
had a conference with all the defendants, in which it was 
agreed that plaintiff, in consideration of further forbearance, 
should be paid out of the business and earnings of the mill 
at least one-half its claim before anything should be paid to 
Otis Allen upon his mortgage; that after this agreement, 
Allen & Farrar agreed in writing with Otis Allen to saw 
lumber for him at the mill at a stipulated price per thousand 
feet, Otis Allen furnishing logs, &c., and appointing T. O. 
Allen, one of the partners, as his agent, and when the cash- 
ier ascertained the existence of this contract and “inquired 
of T. O. Allen what it meant, Allen informed him that it 
was a merely * nominal” matter, and that the agreement 
with plaintiff would be carried out in good faith and all the 
earnings of the mill were to be paid to plaintiff. It is alleged 
that this agreement with Otis Allen was made for the fraud- 
ulent purpose of giving a preference to him, and was with- 
out consideration ; that all the earnings of the mill, and the 
lumber shipped, went into the hands of Otis Allen, and that 
he has thus not only received payment of his just claim, but 
has a large amount of monies which should be applied to 
plaintiff's demand, and that yet he pretends that Allen & 
larrar’s indebtedness to him has largely increased ; that-in 
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4873, T. O. Allen told the cashier that he had some $4,000 
to pay him, but that the mill needed repairs, and asked con- 
sent that the money might be expended in repairs, which 
was agreed to, and afterwards it was ascertained that the 
money so used was claimed to have been advanced by Otis 
Allen and he had taken another mortgage upon the mill to 
secure it, which mortgage is charged to be fraudulent ; that 
T. O. Allen is the son of Otis Allen, and that he is about 
to leave the State and to dispose of the property of the firm. 

The complaint prays for an account of the partnership 
dealings; that Otis Allen disclose the purpose of the agree- 
ment between him and Allen & Farrar, the consideration, 
the amounts received from the milf, the expenditures for re- 
pairs and other expenses, and the application of the residue ; 
that a receiver be appointed of the partnership property, 
with power to operate the mill, &c., as the partners might 
and ought to have done, and that defendants be enjoined 
trom disposing of the partnership property, collecting debts. 
&ec. The injunction was granted as prayed, and a receiver 
appointed, who was required to take charge of and operate 
the mill. 

By an amendment to the bill, the insolvency of Allen «& 
Warrar was alleged. 

The defendants moved to dissolve or modify the injunc- 
tion and the order appointing a receiver, which motions 
were denied. 

Afterwards the plaintiff filed an amended complaint, con- 
taining substantially the matters already alleged, and fur- 
ther, that the funds obtained from plaintiff by Allen & Far- 
yar were monies belonging to depositors, and were held in 
trust for depositors and for investment under its charter, all 
which was known to defendants; that such monies were 
ased by Allen & Farrar in their milling business, and con- 
stitute the greater portion of the capital upon which they 
have carried on business since the fall of 1871, and prays 
that Allen & Farrar may be treated as trustees to the ex- 
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tent of the monies received from plaintiff, and that Otis 
Allen may be dealt with as a trustee to the extent of the 
monies which went into his hands; that plaintiff may 
be decreed to have a lien upon the mill property, and 
its income and earnings and rents, until the plaintiff's 
claims be paid ; that Allen & Farrar be ordered to pay such 
monies into court or toa receiver; that the injunction be 
continued, and that the agreement between plaintiff and the 
defendants, whereby the proceeds and earnings of the mill, 
and lumber, were to be applied to the payment of the plain- 
tiff, may be enforced. 

Whereupon the Judge made an order continuing the in- 
junction and the appointment of the receiver. 

The defendants answered severally, T. O. Allen and Far- 
rar admitting the cause of action as to obtaining the money 
as alleged, and that it is unpaid, and Otis Allen neither ad- 
mitting nor denying it. They all admit the partnership 
and the ownership of the mill, the contract to saw lumber 
for Otis Allen, and that T.O. Allen was the agent of Otis 
Allen as alleged. T. O. Allen denies the conversation about 
the $4,000 and the repairs to the mill, and says that they 
borrowed $4,000 from Otis Allen for the purpose of repair- 
ing the mill and gave him a mortgage therefor ; that Allen 
& Farrar obtained the $20,000 and upwards trom the plain- 
tiff, and that the bills were discounted in the ordinary 
course of business, upon their individual credit and respon- 
sibility and the liability of their property for their debts. 
[t is admitted that the money obtained from plaintiff was 
expended in purchasing logs and operating the mill, but 
they deny that this money constituted the greater portion 
of the capital upon which the firm have done business, as 
alleged by plaintiff. It is admitted that the firm of Allen 
& Farrar is insolvent. The defendants plead the charter 
and by-laws of plaintiff and the limitations thereby imposed 
upon it in the conduct of business, and allege that the plain- 
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tiff violated its charter and exceeded its powers in its trans- 
actions with Allen & Farrar, and that the debt sought to 


be recovered was created by the act of plaintiff’s agent in 
carrying on unlawfully the business of banking with the 
funds of depositors in the corporation, and that the plaintiff 
is not entitled to recover upon said causes of action. 

Upon these answers the defendants renewed their motion 
to dissolve the injunction and to vacate the order appoint- 
ing a receiver, which motion was denied. At the sam : time 
the plaintiff moved for judgment against T. O. Allen and 
W. E. Farrar for the amount sued for on the grounds that 
the answers were frivolous, and that the answers admit the 
amount to be due, which motion was granted by the court, 
and the receiver was continued ‘until further order. Final 
judgment for the amount sued for was entered against T. 
O. Allen and Farrar, from which and from all the orders, 
rulings and deerees relating tv the injunction and receiver, 
and the striking out of the answers as frivolous, the defen- 
dants appealed, and all which are assigned as errors. 


EM. £’ Engle for Appellants. 


I. The Ist to Tth errors assigned relate to the granting of 
the injunction and receiver, and the approving of the bond 
and undertaking upon the papers before the court. 

These points are thereupon taken : 

Ist. The case made did not warrant the orders nor the 
manner in which they were obtained. Ixen. on Receivers, 
2, 10, 52, 55, 54, 59, GO, 137, 151, 154, 182, 197; 16 Ves., 
69, 70; Ilem. Rep... 226: Daniell’s Ch. Pl. & Pr., chap. 
xxvii, sec. 1, passin; 1 Mad. Ch., 70; Code of Proceed. Fla.. 
secs. 168, 192: Rule 48 of Rules of the Circuit Court under 
the Code; 11 Md., 574. 


1 


2d. Lic piaintif® had no authority to discount notes and 


vested, and has no legal existence in this State. 2 Cr., 167: 
21 Ifow., 445; 15 Pet.. O57, 589: 27 Penn... 351: 7 Eng. 
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L. & Eq. Rep., 505 ; 16 Eng. L. & Eq. Rep., 180 ; 30 Eng. 
L. & Eq. Rep., 120; + DeGex, McNaghten & Gordon’s 
Rep., 182 ; Angell & Ames on Cor., sec. 104 ; 13 Pet., 519; 
1 Black, 297; 22 N. Y. Rep., 281, ct sey. ; 11 Pet. 545; 12 
La. Ann., 496; 21 Penn. State Rep., 9; 2 Cow., 678; 5 
Conn., 560; 5 Ib., 5743 3 Wend., 482 ; 3 Ib., 573; 7 Wend.,, 
31; charter of plaintiff, approved March 3d, 1865, and 
amendment approved May 6, 1870, especially sections 15 
and 6; By-laws of plaintiff, Nos. 7 and 13; Report of the 
Comptroller of the Currency on the condition of the Freed- 
man’s Savings and Trust Co., 1872; Angel & Ames on 
Cor., secs. 256, 271. 

3d. But because the transaction of discounting said bills 
was walawful, is not cause why the depositors should lose 
their money. They have a remedy by suit against the trus- 
tees of the corporation at the instance of any depositor, and 
that is their proper remedy. 16 DBeavan’s It.; 18 How., 
342; 1 Shelf. on B.’s, 284-5; 1 Cr. & P.,1; 2 Mylne & 
Craig, 621; 1 Swanst., 265; 1 Ves. & B., 226; 3 Wend., 
180; Redfield on Iv., 596, 5th ed.: 10 C. 5., 318: 14 Vt., 
195; Law Rep. 6 Eq., 112. 
4th. The plaintiff had no authority to become a surety 
for receiver, and an action could not be maintained against 
it on the bond. (Authorities cited under point 2.) 

Sth. The receiver cannot operate the mill without bor. 
rowing money, which he has no right to do, and the plain- 
tiff las no authority to furnish or advance money for the 
purpose. 

I]. Sth assignment. The plaintiff filed an amended com- 


4 


plaint, in which it was endeavored to strengthen the case 


by treating the transaction with defendants as one of trust, 
and alleging that the mill property is the fruit of trust funds 
placed in the hands of the defendants by the plaintiff and 
which the plaintiff has a right to follow. The position is 
“too thin” to call for serious discussion. The 16th para- 
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graph shows the property to be worth more than twice the 
amount of the receiver’s bond. 

III. 9th error assigned. Every material averment (except 
the debt) upon which injunction and receiver were prayed 
for are positively denied by the answers, and the orders, 
even if they had been justifiable, should, upon the answers, 
have been vacated. 

IV. 10th error assigned. The answers negative the allega- 
tions of fraud and combination between the defendants, and 
show rights vested in Otis Allen touching the property in 
the hands ot the receiver, with which rights the order of the 
court interferes and which it absolutely destroys. Now, 
whatever may be the judgment of the court upon the 2d 
point of division I. above, in so far as the position relates to 
the alleged debtors, Allen & Farrar, it cannot be denied 
that as between the plaintiff and Otis Allen the proposition 
of law carries added weight, and I submit that it is well ta. 
ken. Iam aware of the decision in 5 Fla., in the case of 
the Southern Life Ins. & Trust Co. vs. Lanier, but that does 
not apply to Otis Allen; and while that decision must be 
considered the law within this State until the propositions 
are overruled, I contend that the dissenting opinion is the 
better law and that which prevails elsewhere than in this 
State. ;, 

The remaining questions I shall leave to be discussed by 
associate counsel in their brief. 


Fleming & Daniel upon the same side, contining them- 
selves to the consideration of the 10th assignment of error, 
which was that the court erred in holding the answers friv- 
olous. 


What is a frivolous answer ¢ 

A frivolous answer denies no material allegation of the 
complaint and sets up no defence. S How., 150; 16 How., 
135. 
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It is an answer, which, if true, does not contain any de- 
fence, and the insufficiency of which is so glaring as to ap- 
pear upon a bare inspection without argument. 6 How., 
358; 12 How., 544; 1 Abb., 41; 3 Abb., 3; 5 Abb., 455; 
3 Sand., 732; 2 Hilton, 475; 14 Abb., 262. 

It is not simply an answer bad upon its face, but one 
which, in the opinion of the court, has been certainly inter- 
posed in bad faith for the mere purpose of delay. S How., 
150. 

It is not the motive with which an answer is put in, or its 
truth or falsity, that is the test on a motion for judgment on 
account of its ftrivolousness. If it isa good defence on its 
face, the motion must be denied. 5 Abb., 455. 

No pleading can be called frivolous which traverses a ma- 
terial allegation in the complaint, or sets up matter which, 
if true, constitutes a defence to the action. 15 Abb., 346; 
4 How., 155; 6 How., 331; 1 Abb., 185 ; 4 Duer, 630; 14 
Barb., 393. 

The gist of this action consisted in the allegation by 
plaintiff against defendants of a fraudulent combination on 
which was based their prayer for the extraordinary inter 
position of the court to stop the business of the defendants, 
Allen & Farrar, and to place their property in the hands of 
areceiver. All of these facts were denied in the answers of 
of T. O. Allen and Wm. E. Farrar. 

It was argued by plaintiff’s counsel that the pleading will 
be held frivolous when there is a decision in point adverse 
to its sufficiency, and authorities cited to sustain this posi- 
tion; and hence it was argued that the answers were frivo- 
lous because one of the points made in the answers was op- 
posed to the decision cited from 5 Fla., 110. And this ar- 
gument seemed to have great weight with the court below. 
But this decision did not go to the whole answer, and it can- 
not be held that because one of the points made had been 
decided adversely, the defendants should lose the benefit of 
all the others not so decided. While, then, we may admit 
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that if there had been a decision made that just such an- 


swers as tle defendants were insuflicient, then we would - 


agree that the authorities invoked would be pertinent and 
the argument convincing. 

A court will not hold a pleading frivolous and give judg- 
ment on it unless it clearly appears to be made for the pur- 
pose of delay, or unless the grounds stated in it are clearly 
untenable. 2 Abb., 414; 12 Hlow., 544; 12 Ib., 563; 6 
Ib., 331; 6 Ib., 21; 7 Abb., 447. 

We submit to the consideration of the court whether there 
is anything in the answers adjudged to be frivolous which 
indicates that they were put in for delay, and whether the 
points made against the action of the court in appointing 
the receiver are untenable, or are such as will be sustained 
by this court. 

To authorize a judge at chambers to give judgment on 
account of the frivolousness of the pleading, it should be so 


palpably bad as not to require an argument in support of 


the motion. 1 Abb. Pr., 187; 10 How. Pr., 19; YW Ib.- 
544; 6 Ib., 21. 

All of the authorities above cited may not be accessible 
to the court. We cite, to sustain the doctrines of this brief. 
and refer the court to Voorhees’ Annotated Code, 10th Re- 
vised Edition, page 362, and notes b. and c. on that page, 
and page 363, note a. Also tol N. Y. Pr. (Tiff & Smith) 
45, 7. 


IT. Bishee, Jr., for Respondent. 


The agreement to pay plaintiff out of the earnings and 
proceeds of the mill for money belonging to and a part of a 
trust fund, will be enforced in equity, and creates a lien on 
the mill property, its rents and profits. 2 Sto. Eq. Jur., sees. 
1231, 1244, 1217; 1 Cur. Cir. Ct. Rep., 297; 1 Ves. Ch. 
Rep., 477; 3 Paige Ch. Rep., 376, at large; 18 N. Y., 448, 
482, 453; 2 Sto. C.C. R., 335; 3 Ib., 182, 285, 286, 290, 
289. 
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Such an agreement was an appropriation or assignment 
of the earnings of the mill, which will be enforced in equi- 
ty, and may be by act as well as writing. 2 Sto. Eq. Jur., 
1047; 2 Ib., 1040, note 8. 

Expected profits are subjects of a contract to be enforced 
in equity. 2 Sto. Eq. Jur., 1040. 

The defendants are subject to be treated as trustees and 
to be peremptorily ordered to pay the money sued for into 
court. Code of Pro., 59; 2 Sto. Eq. Jur., sec. 1252. 

Defendants are trustees by implication of law. They 
have received money which they cannot conscientiously 
withhold. 2 Sto. Eq. Jur., sees. 1255, 1257, 1258. 

A court of equity will hold a wrong doer a trustee for the 
party entitled by way of remedy for the wrong done. 3 
How., 333; 2 Ib., 619, 649, 650. 

Defendants claim that the contracts under which they re- 
eeived the money were illegal, and that the money cannot 
be recovered back. The suit was not brought directly on 


the contracts, to-wit: drafts. They are set forth by way of 


showing how the money was obtained, and to state the 
amount thereof. Such contracts are not prohibited by plain- 
tiff’s charter, but even though contracts of certain character 
are prohibited by law and therefore void, the money ob- 
tained thereon may be recovered back. Angell & Ames on 
Cor., sec. 242, citing 22 Pick., 181; 17 Barb., 384; Ib., 
secs., 260, 263, citing among other cases 9 Mass., 423; 5 
Ala., 787; 6 Smede & M., 179; 13 Cow., 249 ; 5 Fla., 110. 

Notice to defendants that these moneys were trust moneys 
and were so held by plaintiff’s agent. The act of Congress 
creating the plaintiff was a legal notice to all persons that 
the moneys held by it were trust moneys. Angell & Ames 
on Cor., 246, sec. 265. 

All persons in or out of a State are bound to take notice 
of public laws limiting the power of corporations. 3 Mc- 
Lean, 102. 
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RANDALL, C. J., delivered the opinion of the Court. 


I. The first question deemed necessary to be disposed of 
is one raised by the answers of Allen & Farrar, in which they 
insist that that the plaintiff in advancing money to them in 
the common course of mercantile business in discounting 
their drafts, violated its charter and exceeded its powers ; 
unlawfully carrying on the business of banking with the 
funds of depositors held by it in trust for other purposes 
specified in its charter, and therefore that the plaintiffhas no 
right of action. This action is brought to recover money 
so advanced. 

Were this a new question here we might deem it proper 
to enter into some discussion of the principles involved. But 
this court has longsince disposed of it, and we are entirely sat- 
isfied with the law as it has been thus settled. By the charter 
under which the plaintiff exists, it is authorized to receive 
deposits and hold them in trust for depositors and invest 
them in bonds and securities of the United States, bearing 
interest. The corporation is thus by its charter a trustee of 
all the funds deposited, and the moneys deposited are 
“trust funds.” There is nothing in the charter which de- 
clares any other transaction, not expressly authorized, or 
any other security taken for such moneys loaned or ad- 
vanced, to be void. The courts generally hold that however 
such a corporation may, by unauthorized transactions, vio- 
late the law under which it exists, and thus subject itself to 
be proceeded against as for a forfeiture of its franchises, it 
does not lie with one who has thus obtained its funds and 
impaired the security of depositors and the public to con- 
summate a fraud against them by sucha plea. Southern 
Life Insurance & Trust Co. vs. Lanier, 5 Fla., 110, 164, and 
cases cited; Utica Ins. Co. vs. Scott, 19 John. R. 6; Munt 
vs. Stokes, 4 T. R., 561, per Lord Kenyon and Buller, J. : 
Parker vs. Rochester, 4 Johns. Ch. I., 332: Robinson vs. 
Bland, 4 Burr, 1077; Angell & Ames on Corp., 242. 
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Selden, J., in Bissell vs. The Mich. So. and N. Ind. Rail- 
road Co., 22 N. Y., (Court of Appeals,) while holding to the 
fullest extent that contracts by corporations, which are un- 
authorized and entirely beyond the powers of corporations, 
in view of the limitations contained in their charters, are 
void and will not therefore be enforced, yet holds this lan- 
guage, (p. 305): “It has been repeatedly held by this court, 
that where corporations by means of contracts or engage- 
ments prohibited by law, i. e., which are unauthorized by 
their charters, have obtained from other persons any money 
or other thing of value, while the contract itself is void and 
ean never be enforced, the corporation may nevertheless be 
compelled, in a suit brought in disaffirmance of the contract 
and founded upon the equities of the case, to restore what it 
has ebtained.” 

Under this rule, the plaintiff’s action in the case at bar 
may be sustained against Allen & Farrar, as the amended 
complaint does not claim judgment upon the drafts, but for 
money had and received irrespective of them. 

II. The plaintiff insists that it was entitled to the provis- 
ional remedies employed, viz: the aid of an injunction and 
a receiver to reach the property of the defendants, Allen & 
Farrar, in which the “trust funds” were supposed to be in- 
volved or invested. 

The doctrine that trust funds will be followed into what- 
ever property or into whosesover hands they may be traced, 
for the protection of the cestue que trust against fraudulent 
transactions, and the like, is guarded with extreme jealousy 
and vigilance by courts of Jaw and equity everywhere, and 
we would gladly apply the rule to the present case if it were 
practicable to do so. 

In this instance the Freedman’s Savings and Trust Com- 
pany, plaintiff, by its cashier and agent, advanced to Allen 
& Farrar, a firm engaged in the business of buying logs, saw- 
ing timber and lumber for market, and selling, shipping and 
consigning it in the ordinary course, a large sum of money 
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belonging to the customers of the Trust Company, upon 
certain bills and drafts drawn by them upon their house in 
Boston, Mass., which drafts were not paid. Allen & Farrar 
owned the mill where lumber was manufactured in this 
State. The money was used in the purchase of logs, the 
hire of labor and other expenses of the firm in conducting 
their business, in the payment of debts incurred in conduct- 
ing it, and in repairs of their mill, &c. The money was ob- 
tained from the plaintiff in the same manner as it might 
have been obtained from bankers, viz: by the discounting 
of defendants’ drafts, without stipulation as to the manner 
in which the money should be expended by them. It does 
not appear that the defendants, Allen & Farrar, had any other 
connection or relations with the plaintiff except as a bor- 
rower for business purposes. The character of their business 
was known to the agents of the plaintiff. The identity of 
the money loaned was lost as soon as it was placed with 
other moneys and used by defendants in their business, and 
it ceased to be “ trust funds,” and became the property of 
the firm. 

Where a party purchases trust property, knowing it to be 
such, from the trustee in violation of the objects of the trust, 
courts of equity will force the trust upon the purchaser and 
hold the property subject to it in the same manner as the 
trustee held it. And “wherever the property of a party 
has been wrongfully misapplied, or a trust fund has been 
wrongfully converted into another species of property, if its 
identity can be traced, it will be held in its new form liable 
to the rights of the original owner, or cestui que trust.” “ It 
matters not in the slightest degree into whatever other form 
different from the original the change may have been made, 
whether it be that of promissory notes, or of goods, or of 
stock ; for the product of a substitute for the original thing 
still follows the nature of the thing itself so long as it can 
be ascertained to be such. Zhe right ceases only when the 
means of ascertainment fail, which, of course, is the case 
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when the subject-matter is turned into money and mixed 
and confounded in a general mass of property of the same 
description.” See Story’s Eq. Jur., sections 1,257-8-9, and 
the English and American cases cited. 

In the present case a great difficulty seems to exist in the 
fact that nothwithstanding Allen & Farrar knew the charac- 
ter of the moneys in the possession of the plaintiff, yet it 
was practically impossible for the plaintiff to identify it the 
moment after it went in their possession, and it could not 
therefore be followed. It was not invested in any particular 
article or parcel of property, but used and dispersed in such 
manner, as we have seen, from the nature of their business, 
that “the means of ascertainment failed” on the instant. 
The money was obtained in 1871. In 1873, when this suit 
was commenced, it had clothed and fed a retinue of labor- 
ers at the mills and logging camps, and the lumber had 
gone to the several quarters of the globe. There was noth- 
ing left of the “trust” funds. The authorities cited by the 
plaintiff’s counsel, it seems to us, do not bear him out in his 
propositions. The effort is to establish a lien upon the mill 
property itself, and upon its earnings, because of the charac- 
ter of the funds loaned, and by reason of the agreement be- 


tween the parties and other creditors soon after the protest of 


the drafts. “It was agreed that Allen & Farrar should go 
on with their business, sell the lumber on hand amounting 
to nearly two millions of feet, and apply the proceeds to the 
satisfaction of plaintiff’s demands; to which Otis Allen agreed 
and consented to look to the future for his pay.” (This is 
the allegation of the plaintiff, and though denied or quali- 
fied by the defendants, we will treat it as undisputed for the 
purpose of this case.) “ And relying upon this agreement for 
payment out of the proceeds of sales of lumber on hand, 
plaintiff forebore legal proceedings, and relied in good faith 
upon such agreement. And while plaintiff’s agent was re- 
posing confidence in defendants and entertaining the hope 
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of early payment from the proceeds of the lumber, the de- 
fendants were practising treachery with consummate skill.” 

Now, we do not see how this statement of facts, taken in 
connection with the loan, affords the basis of a lien of any 
kind upon the mill property. All the parties agreed to re- 
pose further confidence in Allen & Farrar, to give time and 
rely upon their faithful application of the proceeds of the 
lumber on hand to the payment, first of plaintiff’s claim 
and then of other claims. Whatever grounds their con- 
duct may have afforded for attaching their property 
in a suit at law, it created no right in the plaintiff 
to pursue the extraordinary remedies which were invoked. 
There was no trust or lien created which might be enforced 
as against the mill or its earnings in equity. The whole 
was a mere verbal arrangement, which seems to have been 
disregarded by all except the plaintiff. 

Here is no specific lien as for purchase money, nor as for 
property consigned for a specific purpose, nor as between 
partners, nor a case of accident, fraud or mistake, to which 
classes of cases the authorities cited seem to apply. 

The Code authorized the appointment of a receiver “ be- 
fore judgment, on the application of either party, when he 
establishes an apparent right to property which is the sub- 
ject of the action, and which is in the possession of an ad- 
verse party, and the property, or its rents and profits, are in 
danger of being lost or materially injured or impaired, ez- 
cept in cases where judgment upon failure to answer may be 
had without application to the court.” 

Now it seems clear that by the very terms of this section 
a receiver should not have been appointed in this action. 
The cause of action was contract for money only, precisely 
the case to which the exception in the above section applies, 
for judgment upon the cause of action could, under the Code, 
have been had without application fo the court, upon failure 
of defendants, Allen & Farrar, to answer. 

Nor does the complaint show cause for the injunction. It 
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was entirely settled before the adoption of the Code that a 
creditor could not by injunction restrain or interfere with 
the control of the defendant’s property until he had estab- 
lished his claim by judgment and issued execution thereon. 
The Code changed the rule so as to allow an injunction be- 
fore obtaining judgment in the cases specified in section 168. 
It must appear—l, that the plaintiff is entitled to the relief 
demanded in his complaint and that such relief or some part 
thereof consists in restraining the commission or continuance 
of some act, which, during the litigation, would produce in- 
jury to the plaintiff; or—2, when it shall appear that the 
defendant is doing, or threatens, or is about to do, or procur- 
ing, or suffering some act to be done in violation of the plain- 
tiff’s rights respecting the subject of the action and tending 
to render the judgment ineffectual ; and—3, where during 
the pendency of an action it shall appear by affidavit that 
the defendant threatens, or is about to remove or dispose of 
his property with intent to defraud his creditors. 

It cannot be insisted that the first or second divisions of 
the section can be applicable, because the action is for the 
recovery of money and incidentally seeks the aid of ancillary 
measures in securing its payment. The third division only 
can be made available, but the plaintiff has not shown 
that the facts exist which entitle him to the restraining pro- 
cess. The section does not relate to any act already con- 
summated by the defendant or others, but to threats or acts 
which may be done. Nor is any ground shown for making 
Otis Allen a party to this action brought to obtain a judg- 
ment against the debtor, he not being a party to the original 
transaction, nor having made himself liable as a joint debtor 
or as surety. This is not fatal tothe whole action, however, 
for the court is authorized, either of its own motion, or on 
the application of parties to amend in that particular by 
striking out the name of a party. Sec. 128, Code. 

One of the errors assigned is that the court held the an- 
swer to he frivolous and gave judgment against T. O. Allen 
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& Farrar for the amount claimed and by them confessed 
to be due. Treating the action as we do, as a suit for the 
recovery of money only, and regarding the various other 
matters contained in the complaint as surplusage, and there 
being no issue as to the cause of action except the question 
of ultra vires, we cannot say that there was any legitimate 
issue made by T. O. Allen & Farrar in their answers. They 
admit the cause of action as stated in the complaint, and 
we therefore must permit the judgment as against them to 
stand. 

The judgment of this court is that the judgment of the 
Circuit Court in favor of the Freedman’s Savings and Trust 
Company against Thomas O. Allen and William E. Farrar 
be affirmed. That the several orders of the Circuit Court 
awarding injunction and appointing a receiver must be set 
aside, and the receiver discharged upon rendering a satisfae- 
tory account of his doings to the Cireuit Court. The Cir- 
cuit Court will forthwith direct that the mills and other 
property, which came to and still remain in the possession 
of the receiver in pursuance of his appointment, be surren- 
dered to them. As to the defendant, Otis Allen, the suit 
must be dismissed with costs. The appellants must have 
judgment for the costs of this appeal. 

The Clerk of this Court is directed to send without delay, 
to the Cireuit Court for Duval County, a copy of the judg_ 
ment of this court. together with a copy of this opinion. 
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Frances E. Minier, Apminisrratrix, APPELLANT, vs. JomuN 
J. Wire, Responnent. 


1. While a suit in replevin is pending, in which the property in con- 
troversy has been delivered to the plaintiff by the sheriff, in pursu- 
ance of the statute, an action by the defendant against the plaintiff 
in the replevin suit cannot be maintained to recover the value of the 
property. During the pendency of the replevin suit, the property is 
actually or constructively in the custody of the law; the remedy 
must be had by action against the plaintiff in replevin, or upon the 
bond, after judgment in favor of defendant upon a trial or dismissay 
of the suit. 

2, While such replevin suit is pending, the plaintiff, or his representa- 
tives, filed a bill in chancery against the defendant, and another for 
the purpose of annulling the contract of sale, under which the de- 
fendant in the replevin suit became possessed of the property, and 
to stay proceedings in the replevin suit. This suit in chancery re 
mained at issue for several years, neither party bringing it to triay 
or hearing, and meantime the plaintiff and complainants died. //eld, 
That these circumstances afforded no ground fora suit in equity by 
defendant in the replevin suit against the present administrator of 
the plaintiff solely to recover the value of the property, the two first 
mentioned suits being undisposed of. 


Appeal from the Cireuit Court of the First Judicial Cir 
cuit for Washington county. 

A statement of the case is contained in the opinion of the 
court. 


JI. FF. MeClelan for Appellant. 
D. L. Me Kinnon tor Respondent. 


RANDALL, C. J., delivered the opinion of the court. 


It is impossible to determine upon what ground the juris- 
diction of the court of chancery can be maintained under 
the bill and answer in this ease. 

The complainant purchased of one Ashley Miller a negro 
man called George, valued at eleven hundred dollars, who 
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had belonged to Robert L. Potter. This Potter was ad- 
judged to be of unsound mind, and a guardian was appoint- 
ed for him, who commenced a suit in replevin against com- 
plainant, and by virtue of the writ of replevin took George 
from complainant’s possession. Pending this suit, R. L. 
Potter died and W. R. F. Potter and Nathaniel Miller were 
appointed administrators of his estate. The administrators 
then commenced a suit in equity against complainant and 
Ashley Miller, alleging a fraud in the purchase of George 
from R. L. Potter, and also that Potter was of unsound 
mind and incapable of contracting, and prayed that the con- 
tract of sale be declared void, and that the replevin suit be 
stayed. This bill was answered upon the merits by the de- 
fendants. The present bill charges that the replevin suit 
was thereupon dismissed, but the defendant denies any 
knowledge of the dismissal. The suit in equity has not heen 
determined. ‘The administrators of Potter have both died. 
and this defendant has been appointed administratrix & 
bonis non. The answer alleges that proceedings are in pro- 
gress to revive and prosecute the suit in equity for the pur- 
pose of annulling the contract of sale. 

The answer sets up the pendency of these suits among 
other matters of defence. 

Nothing is better settled than that a court of chancery 
has no jurisdiction where there exists an adequate remedy 
at law, with very few exceptions of concurrent jurisdiction, 
ef which the present case is not one. 

If the replevin suit is yet pending, that may be brought 
to trial and judgment. 

If the replevin suit has been dismissed, the complainant 
may have his remedy upon the bond. 

If the equity suit brought against the complainant and 
Miller shall be decided against them, and the title of the 
boy George decreed to have remained in Potter on account 
of frand or other cause, that will be decisive of complainant’- 
elaims set up in this suit. 
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So far as can be ascertained from the pleadings and proots 
in this case, the replevin suit and the suit to annul the con- 
tract of sale are yet pending in the courts of this State, af- 
fected only by the death of parties, and not by any insur- 
mountable difficulties. 

The complainant seeks to recover the value of the boy 
George, so taken in replevin from him, and upon a trial be- 
fore a jury a verdict was given in his favor for twenty-one 
hundred and eighty-six dollars and twenty-five cents, for 
which sum judgment was rendered, and from which judg- 
ment this appeal was taken. 

The boy was taken from complainant’s possession by due 
process of law, by the officer of the law, and delivered to the 
intestate according to law, and while the suit is still pend- 
ing he is supposed to be held upon the process of the law ; 
and it cannot be allowed that the defendant in replevin 
may, while such facts exist, turn round and sue the plain- 
tiff in the replevin suit and recover the value of the proper- 
ty, the title to which is involved in the first suit. 

Chancery abhors a multiplicity of suits, and to maintain 
this bill would be to encourage and multiply litigation, and 
introduce “ confusion worse confounded.” 

The judgment appealed from must be reversed and the 
cause remanded, with directions to dismiss the bill. 
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Err Davis, Apretiant, vs. Davin R. Suvter, Appe.ies, 


1. Where a plaintiff in ejectment claims title by virtue of a sale and deed 
under execution issued upon a judgment recovered by the plaintiff 
against a “ sheriff as ex officio administrator” of a deceased debtor 
and the defendant in ejectment is a stranger to the judgment, it is in- 
cumbent upon the plaintiff to prove upon the trial, in addition to the 
execution and deed, the judgment and the fact that the sheriff was 
duly authorized to act as such administrator at the time the suit was 
brought against him. 

2. A sheriff is not, by virtue of his office, the administrator of a deceased 
person, and can do no act to bind the estate as administrator until] 
empowered so to act by the probate court; and a judgment entered 
against a “ sheriff as administrator ez officio,” who is not empowered 
so to act by the order of the probate court, cannot bind the estate- 
See Thomp. Dig., 198-9; Chap. 157, Laws 1848, Sec. 3. 

3. The proper evidence that one is an administrator is the letters of ad_ 
ministration, or a certified copy, or a certified copy of the order di- 
recting the sheriff to act as such. 

4. It cannot be alleged for error that the court struck out or refused to 
strike out a plea alleging only facts which may be given in evidence 
under the general issue. 


Appeal from the Circuit Court of the Second Judicial © 


Circuit for Jefferson county. 
A statement of the case is coniained in the opinion of the 


court. 
S. Pasco for Appellant. 


The general rule as to the purchaser at sheriff’s sale is, 
that he must show his deed and the execution and return, 
and prove title in the defendant. Some authorities go fur- 
ther and require, at least under certain circumstances, that 
the judgment upon which the execution was issued must 
also be exhibited. 12 J. R., 213. Inthe present case, the 
judgment, execution and return and deed were all intro- 
duced, and must all be presumed to be regular, for no ob- 
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jections were offered, (except to the character of the defen- 
dant in execution.) The pleadings admitted that the dece- 
dent, Branch, died seized and possessed of the lands, and it 
is urged that if the said S. B. Baldwin was not administra- 
tor, that the burden of the proof was upon the defendant to 
show it. Steph. on Plead., 84 ; Greenf. on Ev., sec. 74. It 
is the subject-matter of one of his special defences. A judg- 
ment of a court of competent jurisdiction is introduced 
against him in that capacity, and the presumption must be 
that itis correct. 2 Fla., 207, 283,268. But the appellant, 
when so required by the court, and after he believed that. 
his case was made out, offered proof that the said Baldwin, 
at the very time of the rendition of the judgment against 
him, was recognized by the county court in the county 
where the lands were situated as administrator of the said 
estate. This ought to have been sufficient, for the county 
court had entire control of the subject-matter of the admin- 
istration, and its order in the matter was in the nature of a 
decree in rem, final and conclusive, binding upon the whole 
world, subject to no examination, except on appeal, not to 
be attacked collaterally. Rule of Ct., 22, (under the Code;) 


* Big. on Est., Intro., xnvm; 1 Story, 547; 24 Vt., 42; 15 


La. Ann., 27; Big. on Est., 136, cases there cited, 159, 160, 
175. 

Will the court go into an examination of the question as 
to whether the said 8S. B. Baldwin was properly sued as 
sheriff and ex officio administrator of Caswell W. Branch by 
Err Davis? This is the point that the court below and the 
appellee’s counsel were aiming at, and as the question has 
been raised it would be well to settle it. The plaintiff ad- 
mitted that he had no other proof to offer that 8. B. Baid- 
win was administrator. The defendant claimed that letters 
of administration or an order of the judge of the county court 
must issue to constitute the sheriff an administrator. We 
claim that he needs no such authority, and that he may be 
sued at any time after the expiration of six months from the 














Davis v. Shuler. 





time of a decedent’s death as the administrator. The fol- 
lowing reasons are submitted in support of this view : 

1. The uniform practice of courts of probate has been to 
recognize the sheriff as administrator when thus acting, and 
the practice of the bar has been thus to bring the sheriff to 
an accountability as administrator. 

2. The law makes the sheriff an administrator ew officio. 
Thomp. Dig., 198, sec. 3. He takes no new oath; no new 
bond is required of him, and the notice required by the sub- 
sequent statute (act approved Jan. 7, 1848, chap. 157, see. 
3,) gave the sheriff no new authority. It was intended for 
his protection ; to reduce his liability. See 8 Cranch, 9. 
The law making the sheriff ex officio tax collector is very 
different in its requirements. Thomp. Dig., 93. 

&. The matter rests entirely upon the statutory law of the 
State, and that law makes it the duty of the sheriff to ad- 
minister on the estate of every decedent, who has died hav- 
ing property upon whose estate no person has been appoint- 
ed administrator for the space of six months, and the suppo. 
sition must be that the officer has done his duty. If not, he 
must enter upon it instanter. 

In conclusion, it is manifest to the appellee that the ap- 
pellant’s case was inade out, provided that Baldwin was 
properly sued as administrator. The appellant has attempt- 
ed to prove that the Cireuit Court could not in this action 
examine into the administration ; that it was concluded by 
the judgment in Davis vs. Baldwin as sheriff and ez officio 
administrator, and further by the recognition of the county 
court ; but that the Circuit Court, if it had jurisdiction to 
hear and determine the authority of Baldwin as administra- 
tor, should have settled the question in the affirmative. The 
defence set up by the defendant is technical. He sets up 
no title; he claims to have paid no money for the land ; he 
has no estate by inheritance; he has been many years in 
possession ; does not pretend that he pays rent to any one; 
the property has largely diminished in value since he fas- 
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tened himself upon it, and the record must satisfy an un- 
prejudiced person that he is a mere interloper. The plain- 
tiff is trying to collect a debt that is not impugned. It has 
been many years due. He has established it before the 
courts, and is surely now entitled to the legitimate fruits of 
his judgment. Under the law, he is a bona fide purchaser 
for valuable consideration, and as such is entitled to the fa- 
vorable consideration of the court. And we claim, under 
the last error assigned, that the judgment should have been 
in his favor. 








Scott d& Clarke tor Appellee. 


Did the court err in requiring plaintiff to prove that Bald- 
win was administrator at the time the judgment was ob- 
tained against him ? 

If Baldwin was not administrator when the judgment was 
rendered, the judgment is void. The court had no jurisdic 
tion of the person of the administrator of Branch. <A void 
judgment may be attacked, even collaterally, in any pro- 
ceeding. See 1 Ila., 207, 267; 9 Ga., 247, 440, 180. Es- 
pecially may such a judgment be attacked when, as in this 
case, the party obtaining it is seeking to enforce it against 
a third party, or invoking its aid in support of his title in an 
action of ejectment. If the judgment was void, no title 
passed, even though appellant had been an innocent pur- 
chaser, and with greater force must it apply to the appellant, 
who was the party plaintiff to the judgment under which 
the property was sold and who purchased under his own 


judgment. And besides, the bill of exceptions does not 


show that the appellant excepted to the ruling of the court 
contained in the first error assigned. 

The court did not err in ruling out the certificate offered. 
It was incumbent on plaintiff to show that Baldwin was ad- 
ministrator when the judgment was rendered. The best 
evidence of this is the order of the county court appointing 
him administrator or ordering him to take charge of the es- 
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tate. Unless such order was made, he was never ex officio 
administrator. See Bush’s Dig., 52-3, secs. 12,13,14. In 
the absence of such order, he had no warrant or authority 
to act as administrator, and could not be treated as admin- 
istrator ew officio. In the absence of such order, the county 
court had neither jurisdiction nor authority to grant a dis- 
charge. The certificate of pretended discharge offered in 
evidence does not show or pretend to show that such order 
was ever made, or that Baldwin was ever authorized to act 
as administrator. It simply recites that it appeared (not 
from the record of that court, however,) that he had been 
“acting as administrator, and that such administration was 
ancillary.” Iiow acting? Not by virtue of an appoint- 
ment of that court, nor by virtue of his office of sheriff, for 
that is nowhere recited in the certificate. If it proves any- 
thing, it is that Baldwin is not the administrator of said es- 
tate, and that if he ever interfered with said estate or acted 
in any capacity, such interference was in his own wrong 
and he should have been charged as executor de son tort, 
vud his representative character proven by his acts. This 
certificate is introduced to prove something outside of the 
records of the county court, for which the certificate of a 
justice of the peace would have been as good evidence. Be- 
sides, from its uncertain character, indefiniteness, and not 
to say untruthiulness, it was calculated to mislead the jury 
and was rightly ruled out by the court. 

On the third error assigned—that the verdict of the jury 
should have been for the plaintifi—we have only to say that 
they had no evidence before them. The record of the judg- 
ment, report of sale, deed and other evidence offered by 
plaintiff were permitted to be read only on condition that 
plaintiff would afterward show that Baldwin was the ad- 
ministrator of Dranch when the judgment was rendered. 
Failing in this, the whole evidence was ruled out, with the 
certificate afterwards offered. 

On the error assigned, that the court erred in overruling 
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the motion to strike out defendant’s answer on the ground 
of irrelevancy. As to irrelevant pleadings, we cite 2 Van 
Santvoord’s Pl., 318-19, 721-2. A pleading is irrelevant 
which has no substantial relation to the controversy between 
the parties to the suit; “one which is good in form and 
true in fact, but which has no relation to the cause.” Ib., 
594, and especially Ib., 600-3. A purchaser at a judicial 
sale acquires only the title of defendant in execution at the 
time judgment was rendered. The officer sells only the in- 
terest of defendant in execution, and the rule caveat emptor 
applies in all its strictness. Rorer on Jud. Sales, 28, 29. 
There can be no valid sale under an execution issued on a 
void judgment, or where judgment is reversed for want of 
jurisdiction. Ib., 30, 31. The plaintiff in execution is a 
party and not a bona fide purchaser, and a reversal of the 
judgment under which the sale was made restores the par- 
ties to their original positions. Ib., 62. Ifthe judgment is 
void for any cause, the sale is void. Ib., 249-50. A judg- 
ment in personam, without jurisdiction of the person, is 
void, and execution thereon is void. Ib., 257-8. If for any 
cause the proceedings, sale or deed are void, they may be 
attacked collaterally. Ib., 170. 





RANDALL, C. J., delivered the opinion of the court. 


This was an action of ejectment, commenced in Jefferson 
county by the appellant claiming title by virtue of a judg- 
ment and execution and a deed executed upon a sale there- 
under. 

The plaintiff, instead of merely asserting his title and 
right of possession, has seen fit to state the evidence of his 
rights, and says that in February, 1872, he recovered judg- 
ment in the same court against Sturgis B. Baldwin as sher- 
iff and, by virtue of his office, administrator of Caswell W. 
Branch, late of Georgia, deceased ; that an execution was 
issued to a constable, and after fully complying with the 
law relating to sales, &c., “the following described lands, 
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to-wit : Lot No. 139, according to the Georgia survey, con- 
taining eighty-one acres, or so much of said lot as belonged 
to the said Caswell W. Branch at the time of his decease, 
were knocked off and sold to plaintiff and a deed of convey- 
ance was executed to him by said constable ;” that he has 
demanded the said lands by virtue of his right and title de- 
rived from said conveyance from defendant, who has refused 
to surrender and still withholds the same from him. An 
amendment to the complaint gives the boundaries of the 
said lands. 
_ The defendant answered, first, denying that he unlawfully 
withheld the premises ; 2d, that in 1863, Caswell W. Branch, 
who then owned the premises, died intestate, leaving a wid- 
ow and a son; in 1865, defendant married the widow; the 
son died in 1863, and the widow of Branch, defendant’s 
wife, died in 1871 intestate ; that at the time C. W. Branch 
died, the premises were in Thomas county, in the State of 
Georgia, and he had personal property in said county ; that 
the estate was administered in Thomas county by one Smith, 
administrator, and under the order of the court of ordinary 
there, the said administrator sold the property to the defen- 
dant, who, prior to the sale, was in possession of the prem- 
ises as tenant of the administrator, and since the sale in his 
own right as purchaser; and 3d, defendant answers that 
Sturgis B. Baldwin is not and never has been the legal ad- 
ministrator of Branch, and the judgment and sale mentioned 
in the complaint are null and void. 

The plaintiff moved to strike out the second and third 
paragraphs of the answer, which motion was overruled and 
plaintiff excepted, and this ruling is the first ground of error 
assigned. 

It is unnecessary to discuss this matter at much length. 
The first answer puts in issue the plaintiff’s right of posses- 
sion. The second alleges that the property was in the State 
of Georgia, where it was the subject of administration and 
was sold under the order of a Georgia court. If this be true, 
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we do not understand how it can be the subject of an action 
of ejectment in Florida, and as the plaintiff must show that 
the property is in this State, the proofs to that end being 
subject to contradiction on the part of the defence, it was 
unnecessary to plead it specially, everything relating to the 
location contained in this plea being proper matter of proof 
in this action without being pleaded. But we do not see 
how the ruling of the court one way or the other could affect 
the case materially. 

As to the third paragraph of the answer it is certainly 
responsive to facts alleged in the complaint, and as to such 
facts, it is a complete denial and defence, if true, for a judg- 
ment against one as administrator who was not an adminis- 
trator does not bind the estate, and an execution issued upon 
such judgment cannot legally be levied upon such estate. 
See Griffith vs. Fraser, 8 Cranch, 9. 

The second error alleged is, that the court required the 
plaintiff to prove that S. B. Baldwin was administrator of 
Caswell W. Branch. 

The complaint alleges that the plaintiff recovered a judg- 
ment against Baldwin as Sheriff and ca officio administrator 
of Branch. The plaintiff by his allegations has thus confined 
himself to a particular mode of proving his title, to wit: 
that he recovered a judgment against the sheriff as ex officio 
administrator of the estate of Branch, and this is denied by 
the defendant. 

No person can be divested of his estate against his consent 
but by due process of law, and every one whose possession 
is attacked may demand that every step necessary to deprive 
him of it has been substantially pursued according to law- 

The appellant insists that the sheriff by virtue of certain 
acts of the legislature (Th. Dig. 198, 199,) is ex officio admin- 
istrator in certain cases. First, “ when any person shall die 
leaving property in this State, and for the space of six months 
thereafter no person shall be appointed administrator on the 
estate of such deceased person, it shall be the duty of the 
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sheriff of the county ex officio to take charge of such estate, 
and to administer on, and settle said estate in the same man- 
ner as directed for other administrators.” And second, in 
ease an administrator shall die or his letters be revoked and 
no other person be appointed according to law, “ it shall be 
the duty of the sheriff ex officio to proceed to administer on 
and settle such estate under order of the Judge of Probate.” 
Section 3 of chapter 157, approved January 7, 1848, provides 
that “ no sheriff shall be held responsible as administrator 
ex officio of any estate, till he shall have been ordered by the 
Judge of Probate of his county to take charge of the assets 
of the person deceased.” 

Although these statutes authorize and make it the “ duty” 
of the sheriff, in certain cases, to administer upon the estates 
of deceased persons by virtue of his office, he is not necessa- 
rily by virtue of his office an administrator. Certain other 
facts must exist before he can be required to act, and he can 
act even when those other facts exist only when ordered to 
do so by the Probate Judge, “in the same manner as other 
administrators,” and when so ordered and empowered he 
becomes the administrator of the estate. Until so ordered, 
he cannot be held responsible as an administrator, for he has 
no power over the estate and can do no act which will bind 
the estate. He is not an administrator, therefore, merely by 
virtue of being sheriff. 

The complaint states that a judgment was rendered against 
Baldwin “ as sheriff and by virtue of his office administra- 
tor,” &e. Now if the sheriff cannot administer merely “ by 
virtue of his office,” this allegation does not properly charge 
that he was an administrator so as to bind the estate of the 
deceased, for it does not follow that the sheriff is possessed 
of the assets of the estate merely because he is the sheriff.— 
It seems clear that he is entirely without authority to per- 
form any act to bind the estate, unless he acts under the ex- 
press authority of the court, “in the same manner as direc- 
ted for other administrators ;” and when he is so directed, 
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his acts are those of an administrator and not those of a 
sheriff. 

The real estate in the hands of an executor or administra- 
tor is equally liable with personal property to an execution 
issued upon any judgment against such executor or admin- 
istrator. Th. Dig., 203. 

A judgment against an administrator does not bind the 
real estate of a deceased person, but is only evidence of the 
indebtedness of the administrator as such, and an execution 
can only seize the lands as assets in his hands. 

We have already seen that a judgment against one as an 
administrator who was not an administrator, does not bind 
the estate, and an execution upon such judgment cannot le- 
gally be levied upon the estate. Griffith vs. Fraser, cited ante- 
And as the plaintiff must show affirmatively everything ne- 
cessary to bind the estate, it rests upon him to show that his 
judgment is one which binds the lands in question. The 
judgment may be conclusive as against the person sued to 
charge him, but as against others who were not parties and 
had no opportunity to defend, it is not evidence of a collate- 
ral fact, particularly of the official character of the represen- 
tative, and therefore does not prove per se that the estate 
is bound. 

If this conveyance had been made by one signing himself 
as administrator, it could not be said that it would bind the 
estate, unless the official character of the grantor is otherwise 
shown. 

Here, the grantor is the officer who sells and makes the 
deed. He is empowered by law to sell and convey under 
an execution as fully as the defendant or his attorney 
might do. Ie acts in fact as the attorney of the defendant, 
appointed by law for that purpose. Cooper’s lessee vs. Gal- 
braith, 3 Wash. C. C. R., 546. 

To establish a title under an execution sale there must be 
shown, as against a stranger to the proceedings, a valid judg- 
ment and execution binding the estate of the defendant in 
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the judgment, and that the defendant had some title or in- 
terest in the property sold. Real estate being by the statute 
assets in the hands of the administrator for the payment of 
debts, cannot be seized upon an execution against one who 
is not in law and in fact an administrator, so that to show 
affirmatively that the judgment binds the property in ques- 
tion, necessarily requires that the proof of the official char- 
acter of the defendant in the judgment and execution shall 
be given in the first instance. 

(We do not understand that the court in the case of Hart- 
ley vs. Ferrell, 9 Fla., 374, decides that the title of the plain- 
tiff in ejectment is shown by proof of the execution and the 
deed, without also showing the judgment, when the defen- 
dant in ejectment is a stranger to the judgment and was not 
in possession at the time of the sale. The head note to the 
case referred to applies appropriately to the circumstances of 
the case there decided.) 

The ruling of the court, therefore, in requiring the plain- 
tiff to show that Baldwin was duly authorized to act as ad- 
ministrator, was correct. 

The third error assigned is, that the court excluded the 
evidence that Baldwin was recognized as administrator of 
Branch by the County Court of Jefferson county. 

The evidence so offered was a certified copy of an order 
of the county Judge to the effect that “it appearing to the 
court that the said Sturgis B. Baldwin has been acting as 
administrator of said estate since the 24th day of January, 
1872, that such administration is ancillary, the principal 
administration being in the State of Georgia ; that the estate 
of the said Caswell W. Branch in this county and State is 
entirely exhausted and that he, the said Sturgis b. Baldwin, 
has fully discharged his duties as administrator in relation 
thereto ; it is thereupon ordered and adjudged that the said 
administrator ex officio be, and he is hereby discharged as 
administrator of the estate aforesaid. Done and ordered in 
open court this 4th day of December, 1873.” 
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The judge rejected this paper as evidence that Baldwin 
had been the administrator at the time the suit was institu- 
ted to recover the indebtedness of the deceased. The proper 
evidence of the fact sought to be proved is the letters of 
administration, or a copy of them, or of the order directing 
Baldwin as sheriff to take charge of and administer the es. 
tate, with proof that Baldwin was the sheriff. The paper 
offered did not show that he had ever been recognized as 
administrator until the date of the order discharging him. 
He may have been “ acting” without authority and wrong- 
fully, but under the statute he could not bind the estate un- 
less he acted under the order of the court. The order itself 
does not show that he had ever appeared before the County 
Judge for any purpose, not even to obtain his discharge. 
With the records of the County Court at hand, it was not 
difficult to produce the order of the court authorizing him to 
take charge of the estate, if such order had been made, 
There was no error in rejecting the offered proof. 

While I have thus considcred the questions presented upon 
the argument, it is due to the parties as well as to ourselves 
to make one or two suggestions. First. The plaintiff in the 
complaint has scarcely succeeded in alleging any title what- 
ever to the lands, either in himself or in Branch, deceased, 
and but for the admission of Branch’s title in the answer, I 
should have declined to consider the questions raised upon 
the exceptions. Second. The plaintiff in attempting to 
prove the judgment, introduced merely the clerk’s memo- 
randum of the default and the ides consideratum. This is 
not a “record of judgment.” There was nothing to show 
the commencement of the suit, the service of process, the 
complaint or the character of the action. The judgment ap- 
peared to be entered by the clerk upon default in vacation, 
but whether this was valid or void we could not judge, and 
I had some difficulty in persuading myself to consider any- 
thing beyond this, for really no judgment was proven. The 
defendant and the judge, however, do not seem to have 
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questioned its sufficiency, yet we were called upon to de- 
termine as to its validity while the record fails to disclose 
its very existence. And while the parties'have not inter- 
posed the appropriate objection to this kind of proceeding, 
I feel justified in offering this protest. 

The judgment of the Circuit Court is affirmed. 








R. E. ALexanperR, ADMINISTRATRIX, AND OTHERS, APPEL- 
LANTs, vs. JAMES M. Kitparricx, ArPELLer. 


Judgment was recovered in 1868 against A., before the adoption of the 
present Constitution and exemption laws, and after this Constitution 
took effect an execution was issued upon the judgment and persona} 
property levied upon of the value of $680, which was claimed by A. 
as exempt and released from levy. Afterwards the same property 
was again levied upon and A. died. The widow and heirs now claim 
the exemption. eld, 

1. That the exemption cannot be allowed under the Constitution of 1868 
to a greater amount than was allowed by the law of 1866 in force 
when the judgment was obtained. 

2. That although the right of the heirs to claim an exemption after the 
death of the debtor was not expressly recognized by the law of 1866, 
yet it may be allowed under the Constitution of 1868, no right to 
subject the property so exempted having existed prior to the adoption 
of the Constitution of 1868, and therefore no right of the creditor being 
impaired by extending the exemption to the heirs. 


Appeal from the Circuit Court of the Second Judicial 
Circuit for Jefferson county. 
The opinion of the court contains a statement of the case. 


S. Pasco for Appellants. 


The appellant claims, 1, a homestead or exemption under 
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the Constitution of 1868 and the laws thereunder, (Bush’s 
Dig., 328-30,) as allotted to her husband in his lifetime ; or 
if those proceedings are void, as alleged, the exemptions al- 
lowed under the act of January 16th, 1866, or under what- 
ever other act is in force governing such cases, (Thomp. Dig., 
185, 186, 201 ;) 2, her dower, her year’s support for herself 
and family, and the allowance made to widows in cases 
where estates are insolvent ; 3, the right as administratrix 
to settle her husband’s estate under the law of 1853, (Bush’s 
Dig., 55-7,) without interference from the sheriff by virtue 
of an execution. 

In support of these claims, the following propositions are 
submitted : 

1. The proceedings under the homestead and exemption 
laws (Bush’s Dig., 330, sec. 16) cannot be attacked collater- 
ally. The remedy is by bill in equity. 

2. If the said proceedings can be here attacked, it is urged 
that the present case does not fall under the general rule as 
laid down in Gunn vs. Barry, 15 Wall., 610, but see 623. 
1 How. U. S., 315-16; 4 Wall., 553; Cooley’s Con, Lim., 
287-8, and cases there cited. - Nearly all of the property 
would have been exempt under the law of 1866, (Bush’s 
Dig., 326-8,) and the appellee had at the time of the adop- 
tion of the present Constitution no proper lien, by virtue of 
his execution, upon any of the property included in the levy 
of the sheriff and the return of the commissioners. The two 
mules, it is admitted, were acquired after that time by the 
intestate ; the corn being an annual product must have been 
raised since then, and the rest of the property was exempt 
under the law of 1866. 5 Kan., 239, 247; 9 Ib., 466, 475; 
25 IIl., 221-23 ; 21 Ib., 104-5. 

3. If these exemption proceedings were void under the 
statute of 1869, they were good under the statute of 1866, 
(Bush’s Dig., 326,) and in either case the title of the proper- 
ty in dispute was preserved in the claimant, Alexander, in 
full force as long as he lived. 
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The law of 1866 was substantially complied with, and if 
the intestate or the officer made a mistake as to the remedy, 
it could have been corrected at any time before an actual 
sale, and the widow and orphans should have the same ad- 

- vantage as if it had been corrected, for equity will regard 
that as done which ought to have been done. The steps 
taken in the exemption proceedings were all prior to the 
levy under which the appellee now claims, and the levy 
should be subject thereto. 1 Cooley (Mich.,) 369; 3 Ib., 
488, and cases there cited. 

4. Upon the death of the said claimant of exemptions, 
the widow’s rights and claims under the statutes relating to 
the settlement of estates have preference over all others. 

The widow claims the following as her proper allowances 
for herself and children : 

In all cases where the estate shall be insolvent, property 
to the appraised value of two hundred dollars, in addition 
to her implements of industry, clothes, &c. Bush’s Dig., 
55, sec. 23. 

One year’s provision for herself and family. Bush’s Dig., 
294, sec. 8. 

One-third part in fee simple in the personal estate of her 
late husband, or a child’s part in lieu thereof as dower. 
Bush’s Dig., 293, sec. 2. 

These claims are allowed to the widow by express pro- 
vision of law. The first applies expressly to insolvent es- 
tates. The second is granted without any restriction and 
applies in all cases, whether the estate is solvent or not. It 
is a provision made by the supreme power of the State for 
the widow and orphan, suggested alike by a wise policy and 
the dictates of humanity. The third is a claim highly fa- 
vored, as Lord Bacon says it is the common by-word in the 
law that the law favors three things, life, liberty and dower. 
Coke Litt., 31; Lamb. on Dow., 13, 138-9; 5 Fla., 354. 
The general rule is that the widow takes her dower dis- 
charged of all incumbrances created during the marriage. 
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1 Bishop on Married Women, sec. 328. Under the common 
law it is even protected from distress for a debt due to the 
crown, the first in the order of payment under the common 
law. Lamb. on Dow., 82; 2 Bacon’s Abr., Dower G., 387. 
Our own statute says that this claim “shall have preference 
over all others,” (Thomp. Dig., 185, sec. 2,) and the judicial 
interpretation of this clause in the court of appeals of the 
territory of Florida gives the widow her one-third, “ irre- 
spective of the claims of creditors at large.” Fla. Ct. of 
Appeals. Jan. T., 1834; Thomp. Dig., 185. And again, 
this court has declared that “the right of dower or dower 
interest of the widow in the personal estate of her husband 
are preferred rights; her claim stands higher than that of a 
creditor.” 10 Fla., 284. The court further states “that 
the widow has an inchoate title to such personal property as 
the husband might die possessed of.” Ib., 286. This view 
is sustained by other authorities, and it is ruled that “her 
dower is not derived out of the heir’s estate, nor supported 
by it, but out of the estate of the husband continued by fic- 
tion of law after his death.” 1 Bish. on Mar. Wom., 239, 
355; 1 Hayw. N. C., 188-9. The law of 1864 is not referred 
to in support of the widow’s allowances, because that grants 
certain specific property in kind. It shows, however, the 
kind intention of the law and the spirit of its policy. Bush’s 
Dig., 293, see. 5. 

5. The allowance of the claim of the execution creditor 
against the widow and administratrix will disturb the order 
of priorities as laid down by the statutes and the authority 
of the administratrix over the estate of her intestate. 

The law as explained by a decision of this court (11 Fla., 
111) has established the following order for the payment of 
debts where an intestate is insolvent: 1, Expenses of ad- 
ministration. 2, Funeral expenses. 3, All other claims 
pro rata, except that all liens created during the lifetime of 
the decedent are to be respected. Bush’s Dig., 56, sec. 28. 
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In 11 Fla., 111, 124, the court favored the idea that liens 
created in the lifetime of the decedent are to be paid with- 
out reference to the preferred claims, but there the point 
was not before the court and does not seem to have been 
considered, and there was no necessity for deciding the 
question. It is now respectfully urged that the law of 1853 
lays down a positive rule, and though the liens created in 
the life time of a decedent are to be recognized, they must 
under this rule be subordinate to the two classes of claims 
which are preferred. The execution creditor should be 
bound by the act of 1853, as well as all other creditors. Ie 
has to comply with the statute (Bush’s Dig., 63, sec. 19) re- 
quiring the presentation of claims within two years. He 
cannot coerce his claim until six months after the decedent’s 
death, and why is he not affected by all other statutes upon 
the same subject? In the words of a recent decision of the 
court, (13 Fla., 618-19,) “there can be no shadow of war- 
rant or authority for directing the assets of an insolvent es- 
tate to be handed over to one or more creditors, to the ex- 
clusion of all others.” The whole estate must be distributed 
under the statute, not merely the portion remaining after 
the satisfaction of the liens. The administrator’s oath and 
bond cover the entire estate, regardless of the liens, and the 
law must intend that he shall administer the whole estate ; 
but if the sheriff can seize a part under an execution, he is 
pro tanto the administrator, the jurisdiction is divided and 
confusion and embarrassment must often be the result. In 
this case it is admitted that if the lien of the execution pre- 
vails, the funeral charges and costs of administration cannot 
be paid out of the decedent’s estate. 

The only argument urged in the court below against this 
position was that ihe levy of the execution in the lifetime 
of the intestate “ changed tlhe property.” 29 Car. 2, chap. 
3, sec. 16. The common law of England is here in force in 
regard to executions. 2 Bacon’s Abr., 74, tit. Execution D ; 
2 Tidd’s Prac., 1038. Under it a lien is acquired by the 
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creditor as soon as it goes into the sheriff’s hands, but there 
is no change in the property until “ execution executed,” 
which includes levy and sale. 5 Fla., 278; 2 Ib., 488; 11 
Ib., 123; 4 1b., 134. The levy is only a preliminary step 
necessary to the final completion of the work, but the prop- 
erty still remains the defendant’s until atter the sale; his 
title is not divested till then. 3 Howard’s U. 8., 119; 5 
Dana, 274. This view is upheld by the highest authority 
elsewhere, and is declared to be the law in this State, and 
if so the property was a part of Alexander’s estate at the 
time of his decease and is subject to the dower claim of his 
widow. 2 Fla., 438-9. A statutory lien is declared to be 
as binding as a mortgage, (12 Wheat., 177,) but surely it is 
not more so ; «nd if the intestate had mortgaged the proper- 
ty to the appellee in his lifetime, the widow’s rights would 
not be barred unless she had joined in the mortgage. Fore- 
closure and sale of mortgaged personal property in the life- 
time of the mortgagor can alone bar the widow’s rights of 
dower after his decease. DBush’s Dig., 611-12. The cases 
which sustain apparently a different view in regard to the 
force of the execution have, we urge, originated from a mis- 
conception of the meaning of the word levy as used by the 
older writers. It includes with them the seizure and sale 
of the property. To levy an execution is defined, (2 Bouv. 
Law Die., 34,) to raise or levy so much money on execution. 
Later writers generally use it as including simply the 
seizure. 

But if it is claimed that the levy has extinguished the 
debt, and that the same ought not, therefore, to be dis- 
turbed, we reply that the record shows a prior levy upon 
five bales of cottun, and if a levy satisfies a writ the appel- 
lee has no authority for any further proceedings after dis- 
missing his levy upon the cotton, which the record shows 
was done by the execution creditor. 

A recent decision of the Supreme Court of Georgia, not 
yet reported, in a case resembling the present, lays down 
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the following rule: “ Where a homestead was set apart 
ander the act of 1868, and was afterwards levied on to sat- 
isfy a fi. fa. founded on a debt contracted before 1868, the 
husvand, or on his failure the wife, may apply for an ex- 
emption under the law as it stood before the debt was con- 
tracted, and the exemption, if obtained before the sale under 
the levy, is a valid exemption against the judgment so levy- 


ing.” 


A. L. Woodward, Si., on the same side. 


I. The question betore the courts is not as to the consti- 
tutional exercise of legislative power over the subject-matter 
of exemption of a debtor’s property, but as to the abuse of 
the power. 2 Minn., 89, 90, 95, 97, 102; 11 N. Y., (1 Kern.) 
281. 

Courts are always liberal in the construction of exemp- 
tion laws, in accordance with their spirit, to secure to their 
beneficiaries the enjoyment of the right to the property ex- 
empted. 7 Texas, 13, 19-22; 18 IIl., 194-9; 21 Ib., 178. 

The exemption act of 1866 is still in force, and not super- 
seded by the Constitution, Art. X. Exclusively in view of 
future contracts, and eminently conservative in its spirit, it 
guards with scrupulous care all vested rights and antece- 
dent obligations. Bush’s Dig., 328, sec. 7, and 330, sec. 18. 

Its validity, clear and unquestionable, is sustained by the 
highest authority. 1 How., 311. 

The recent decision of the Supreme Court of the United 
States, in the case of Gunn vs. Barry, (15 Wall., 593,) would 
not affect appellant's claim under the act of 1866, though 
held fatal to her husband’s by the circuit court under the 
Constitution of 1868, yet, it is submitted, at least doubtfully 
applicable even there. 1. The decision, assuming the prem- 
ises, blends the remedy with the obligation. 2. There the 
law was invoked in exemption of a homestead of great value 
against a prior judgment creating a lien. 3. The act, an- 
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ticipating the decision, is based upon its principles. Two 
things, each equal to a third, are equal to one another. 

II. The act of 1866 vests in every actual housekeeper the 
right of exemption to property of limited amount, and ex- 
tends it to the widow and infant children of the owner. 
Bush’s Dig., 326, sec. 2, and 329, sec. 13. 

This right may be asserted by the widow, either in con- 
summation of a proceeding instituted by her husband in his 
lifetime, or by one de novo of her own. 

Dower is no bar to the widow’s right of exemption in the 
property of the estate as against creditors, and here the in- 
terests of the widow and the heirs concur. 41 Ala., 627; 
42 Ib., 315. 

Nor does exemption exclude the widow’s rights under pre- 
existing laws as to the administration of estates. The right 
of exemption is distinct and independent in its subject-mat- 
ter. It relates to property co nomine, per se, and has no 
reference to allowances under other laws, which it neither 
supersedes nor includes, being essentially remedial and cu- 
mulative in its character. 

A party has the right to amend his petition to allege a 
new fact in support of his claim to exemption, even after 
trial and verdict against him. 45 Ga., 552. 

So a party may amend his petition, claiming enlarged 
exemption under a new law. 45 Ala., 126-34. And, e con- 
verso, failing under the new law, may he resort to the old, 
standing on the same subject-matter unrepealed. 

Nor is the right of exemption lost by the repeal of the 
law, where proceedings have been taken under it. 

And when the new law has been declared invalid by ju- 
dicial authority, surely a party claiming under it may pros- 
ecute his claim under a former law still subsisting and in 
force. 

The right of exemption is not lost by levy on property 
exempted, though the claimant may have neglected or re- 
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fused to make the selection before. Bush’s Dig., 329, sec. 
14; 42 Ala., 295. 

It is, therefore, respectfully submitted whether it be not 
still competent to appellant to prosecute her claim to ex- 
emption in this estate under the act of 1866 on the subject, 
this court remanding the cause with appropriate instrue- 
tions ; or whether the court will not give such decree in the 
premises as the court below ought to have rendered. 


Scott & Clarke for Appellee. 


Ist. It is contended by appellants that the widow is en- 
titled to her dower or share in the personal property levied 
on, and to a year’s support out of the same for herself and 
minor children, or $2V0 worth of said property, the estate 
having been declared insolvent. The first is claimed uuder 
section 2 of act of November 7, 1828, Bush, 293. The sec- 
ond under sections 14 and 15 of act of November 20, 1828, 
Bush, 54 and 5. By an examination of these acts it will be 
seen that these allowances are made out of the property of 
which the husband dies seized and possessed, and which 
comes to the hands of the administrator to be administered. 
The sheriff having levied upon the property, Alexander was 
disseized and not entitled to the possession of the property 
at the time of his death. The sheriff held it in trust to 
satisfy the judgment of Kilpatrick. The property was al- 
tered by the levy and Alexander had no control over it. In 
support of this position I cite 4 Fla., 154; 1 How., (Miss.) 
R., 42; 4 Mass., 402. The pioperty becomes changed after 
execution executed or levied. 3 Bacon’s Abridgment, 705 ; 
1 Wash. C. C. R., 37; 1 Pet., 441. After goods are seized 
by a sheriff he may maintain trespass or trover. Sewell on 
Sheriffs, 252. The widow as the administratrix stands in 
the place of the intestate and is substituted for him. 1 Wil- 
liams on Ex’s, 406. If her intestate could not claim posses- 
sion of this property neither can she as his representative. 

2d. It is also contended that Alexander in his life-time 
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claimed an exemption, and that the claim and proceedings 
were a substantial compliance with the statute of 1866, and 
exempted this property under that act. The return of the 
sheriff on the execution, shows that the claim was under 
the Constitution of 1868, and the statute of 1869. The 
act of January 16, 1866, (see pamph. 44, 45 and 46, sections 
1 to 7,) requires the defendant in execution as a condition 
precedent to claiming the exemption provided for, “to 
make affidavit and establish by sufficient testimony that 
he has made a faithful and complete statement of all his 
property in trust or otherwise,” &c., &c. And that “three 
disinterested house-keepers shall value the property, which 
valuation shall be sworn to and signed by them.” The 
record does not show that this or any part of it was done. 
But it does show, that Alexander claimed $680 worth 
of personal property as exempt, when he was entitled 
at most to only $300 worth under the act of 1866, thereby 
showing conclusively that the claim was made and inten- 
ded to be made under a law providing for a larger ex- 
emption—the statute of 1869. But even if the proceedings 
taken should have entitled him to the benefit of the exemp- 
tion allowed under the statute of 1866, still it appears there 
would remain, after allowing the exemption when it was 
claimed, sufficient property to satisfy Kilpatrick’s judgment, 
it being less than $300, and there being $680 worth of 
property. 

3d. It is contended by appellant that this property is ex- 
empt under the Constitution of 1868 and statute of 1869, 
The record shows that the judgment was entered, the execu- 
tion issued and placed in the hands of the sheriff prior to the 
adoption of the Constitution of 1868. Such being the 
case, we understand it to be well settled that our State 
Constitution and the statute of 1869, in pursuance thereof, 


so far as they provide for an increased exemption of 


property from liability for contracts entered into, and liens 
acquired prior to the adoption of said Constitution, are void 
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as being in conflict with the section of the Constitution pro- 
hibiting any State from enacting a law impairing the obli- 
gation of contracts. In support of this we cite 15 Wall., 
610; 16 ib. 314; 16 ib., 678; 13 ib., 646; 4 ib., 535. 


RANDALL, C. J., delivered the opinion of the Court. 


This was a case submitted “without action ” under the 
provisions of the Code, (section 308,) to the Circuit Court 
for Jefferson county. 

Kilpatrick claims that all the personal property of a de- 
fendant is liable to be levied upon by virtue of an execution 
issued upon a judgment rendered in April, 1868, while the 
exemption act of 1866 was in force, and before the adoption 
of the more liberal exemption in the Constitution of 1868. 
Mrs. Alexander, as administratrix, and in behalf of herself 
as the widow, and in behalf of her children, heirs of the 
now deceased debtor, claims, 1—that sheis entitled to ad- 
minister the property so levied on; 2—that she and the 
children as heirs are entitled to an exemption of the property 
under the Constitution of 1868, or, if not, then under the 
act of 1866. 

It has been held in several cases by the Supreme Court of 
the United States, and very pointedly in the recent case of 
Gunn vs. Barry, 15 Wallace, 610, that the remedy provided 
by law at the time of making a contract enters into and 
forms a part of the contract, and that no State has the right to 
impair the remedy by a sweeping exemption, as that would 
impair the obligation of the contract. 

In the case at bar the plaintiff had his judgment before 
the Constitution of 1868, and was therefore entitled to make 
his money out of any property not exempted under the law 
of 1866. The provisions of the State Constitution, therefore, 
as they would exempt all the property of the judgment debt- 
or, are in violation of the Constitution of the United States, 
so far as they seem to extend the more liberal exemption of 
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property from levy and sale upon a judgment obtained be- 
fore its adoption. 

The Constitution of 1868, and the acts of the legislature 
on the subject of exempting property from levy and sale 
under execution, do not, either expressly or by implication, 
repeal the law of 1866, which confers a more limited exemp- 
tion, for we cannot infer that it was the intention of the 
legislature to abrogate all right to claim an exemption as to 
then existing indebtedness, unless they expressly so declare, 
which they have failed to do. The Constitution of 1868 
intended to enlarge the privilege of claiming exemptions 
and not to deprive parties of it where it already existed in 
a more limited provision. The defendant in exeeution bad, 
therefore, in his life-time, a right to claim the benefit of the 
exemptions allowed by the law of 1866, Chapter 1481. 

But it is claimed that the defendant in the execution did 
not comply fully with the law of 1866, and therefore was 
not entitled to its benefits. It is true that he did not com- 
ply with that law as strictly as he might have done, but it 
seems that he did claim an exemption in substantial form ; 
made oath to an inventory of “the whole of his personal 
property ;” that it was appraised by three disinterested per- 
sons selected by the sheriff, and the sheriff then released the 
property as exempt from levy. What more could be re- 
quired of the defendant after his object was accomplished ? 

After the levy was discharged, the sheriff again levied 
upon it or the greater part of it, and within ten days there- 
after the defendant died without having again claimed an 
exemption. 

But whether the proceeding in the first instance was, or 
was not, a strict compliance with the requirements of the 
law, we do not think the widow and heirs of the defendant are 
deprived of the right to claim the exemptions allowed by the 
act of 1866. It may be said that by that law the right to 
claim an exemption in personalty did not survive to the 
heirs. This is true if that act stands alone, but we are at 
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liberty to extend the right to them by the third section of 
the ninth article of the Constitution of 1868, which provides 
that “the exemptions provided for in sections 1 and 2 of 
this article shall accrue to the heirs of the party having en- 
joyed or taken the benefit of such exemption.” The first 
section included and enlarged the exemption provided in the 
act of 1866, and though we cannot allow the enlarged ex- 
emption, as before said, yet we can extend it to the family 
of the defendant without infringing the rule of the inviola- 
bility of the remedy. When the judgment was recovered it 
did not bind the defendant’s personal property which he might 
claim as exempt, and a legislative act extending the same 
exemption to the heirs would deprive him of no remedy 
which he had possessed and no right he had acquired. And 
in consideration of the humane, as well as the lawful pur- 
pose and intent of the framers of the Constitution and laws 
in reference to the subject, we are of the opinion that the 
heirs of the defendant in the execution may now claim such 
exemption as the defendant had “enjoyed or taken” in his 
life-time. 

The claim of Mrs. Alexander as administratrix cannot be 
sustained. The property having been levied upon and being 
in the hands of the sheriff, must be subjected to the pay- 
ment of the execution, except so far as it may be exempt on 
claim of the heirs of the defendant. The death of the debtor 
does not change the status of the property levied upon. 

The order of the Circuit Court subjecting all the property 
in question to sale by virtue of the execution, notwithstand- 
the exemption claimed under the law of 1866, is reversed. 
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